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This draft combines previously posted drafts of Parts 5 (Tax Credits), Part 6 (Reports), 1 

Part 7 (Payment of Tax, Declaration and Payment of Estimated Tax, and Collection), Part 8 2 

(Assessment, Revision, Refund and Review), and Part 9 (MTA Surcharge).   3 

Parts 5 (previously posted March 2020), 8 (previously posted November 2019), and 9 4 

(previously posted September 2020) only have minor editorial and formatting changes made as 5 

the Department did not receive any feedback on these provisions and/or the proposed rules 6 

largely mirror what is contained in current statute and regulation.   7 

Highlights of the changes made to Parts 6 and 7 previously posted in June 2020 and 8 

October 2018, respectively, are listed below.  9 

 10 

Part 6 (Reports)  11 

 The unitary presumption for holding companies is clarified. 12 

 Minor editorial changes are made.  13 

 14 

Part 7 (Payment of Tax, Declaration and Payment of Estimated Tax, and Collection) 15 

 The substance is unchanged except for section 7-3.7, which changed the end-date for interest 16 

due on overpayment of a taxpayer’s mandatory first installment from “the 15th day of the 17 

third month” to “the 15th day of the fourth month,” to reflect the technical correction made  18 

by chapter 59 of the Laws of 2019.  19 

 The proposed revisions convert the previously posted draft from an amendment of the current 20 

regulations to a draft of a new regulation and make minor corrections and changes for 21 

consistency with other proposed regulations. 22 

 23 
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As a reminder, the revisions to Part 5 (Tax Credits) only make minimal changes to existing 24 

regulations necessary to correspond to the timing and objective of the larger corporate tax reform 25 

project.  The Department still intends to undertake a more comprehensive credit regulation effort 26 

after the corporate tax reform regulations are adopted.   27 

Given the minimal updates needed for these Parts, the Department does not anticipate that 28 

any additional changes will need to be made before the formal promulgation process begins.  If 29 

there are comments that have not yet been submitted or proposed changes have not been made 30 

but you believe are necessary, we strongly encourage such feedback be submitted during this 31 

comment period so that the Department may consider them before the formal promulgation 32 

process begins.  33 

 34 

 35 
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PART 5 47 

CREDITS AGAINST TAX 48 

Subpart 5-1  Investment Tax Credit 49 

Subpart 5-2  Employment Incentive Credit 50 

Subpart 5-3  Security Training Tax Credit 51 

 52 

SUBPART 5-1  53 

INVESTMENT TAX CREDIT 54 

Sec. 55 

5-1.1  General 56 

5-1.2  Qualified and nonqualified tangible personal property 57 

5-1.3  Meaning of other terms 58 

5-1.4  Computing the investment tax credit 59 

5-1.5 Re-computation of investment tax credit on property disposed of or 60 

property that ceases to qualify 61 

             Section 5-1.1 General. (Tax Law, Section 210-B(1)(a)). 62 

(a) A corporation is allowed an investment tax credit against the tax imposed by article 63 

9-A with respect to qualified tangible personal property and other tangible property, including 64 

buildings and structural components of buildings that were acquired, constructed, reconstructed 65 

or erected after December 31, 1968. 66 

 (b)  A corporation must claim the investment tax credit for the first taxable year in 67 

which the property becomes qualified property. 68 

 (c)  The investment tax credit shall not reduce the tax to less than the fixed dollar 69 
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minimum tax.  If the corporation has an excess investment tax credit after reducing the tax due 70 

to the fixed dollar minimum tax or otherwise pays tax on the fixed dollar minimum, the excess 71 

credit may be carried over to the fifteen taxable years immediately following such taxable year 72 

and may be deducted from the corporation’s tax for such year or years.  In lieu of the carryover, 73 

any corporation that qualifies as a new business under section 210-B(1)(f) may elect to treat the 74 

excess credit as an overpayment of tax to be credited or refunded. 75 

(d)  A corporation must submit a Claim for Investment Tax Credit on Form CT-46 when 76 

claiming the credit.   77 

Section 5-1.2 Qualif ied and nonqualified tangible personal property. (Tax Law, 78 

Section 210-B(1)(b)). 79 

 (a) The term "qualified tangible personal property” means tangible property that satisfies 80 

the requirements set forth in section 210-B(1)(b)(i).  81 

 (b)  The term ”nonqualified tangible personal property” means tangible personal 82 

property that is not qualified tangible personal property.  It includes, but is not limited to, the 83 

following: 84 

 (1) Tangible personal property and other tangible property, including buildings, and 85 

structural components of buildings, that a corporation leases to any other person or 86 

corporation. For purposes of the preceding sentence, any contract or agreement to lease or rent 87 

or for a license to use such property will be considered a lease. However, in cases where 88 

production property is leased in form and the lessee is in fact the beneficial owner and entitled 89 

to take Federal depreciation on the property and the property qualifies, the lessee may be 90 

entitled to take the investment tax credit. The use of a qualified film production facility by a 91 

qualified production company is not considered a lease of that facility to that company. 92 
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(2) Retail equipment, office furniture, and office equipment. 93 

(3) Excavating and road building equipment. 94 

(4) Transportation equipment used on public roads.   95 

(5)  Property used to transport raw materials to the raw materials warehouse or finished 96 

goods to customers.   97 

(6) Public warehouses used to store the corporation’s goods. 98 

(7) Property principally used in the production or distribution of electricity, natural gas 99 

after extraction from wells, steam, or water delivered through pipes and mains. 100 

Section 5-1.3 Meaning of other terms. (Tax Law, section 210-B(1)(b)(ii)) 101 

For purposes of the investment tax credit, the following terms have these meanings: 102 

 (1) The term “manufacturing” means the process of working raw materials into wares 103 

suitable for use or which gives new shapes, new quality or new combinations to matter which 104 

already has gone through some artificial process by the use of machinery, tools, appliances and 105 

other similar equipment. 106 

 (2)  The term “property” used in the production of goods includes machinery, 107 

equipment or other tangible property which is principally used in the repair and service of 108 

other machinery, equipment or other tangible property used principally in the production of 109 

goods and includes all facilities used in the production operation, including storage of material 110 

to be used in production and of the products that are produced. Since property and equipment 111 

used to store raw materials and finished goods are included in the meaning of manufacturing, 112 

property and equipment at the raw material warehouse and at the finished goods warehouse of 113 

a manufacturer qualify, provided that the property and equipment are principally used in 114 

storing the raw materials or finished goods. Property used for transportation of goods during 115 
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the manufacturing process qualifies.  116 

 (3)  The term “principally used” means more than 50 percent. A building or addition to 117 

a building is principally used in production where more than 50 percent of its usable business 118 

floor space is used in storage and production. Floor space used for bathrooms, cafeterias and 119 

lounges is not usable business floor space. Space used for offices, accounting, sales and 120 

distribution is not used in production. Dual purpose machinery is principally used in 121 

production when it is used in production more than 50 percent of its operating time. 122 

Section 5-1.4 Computing the investment tax credit. (Tax Law, section 210- 123 

B(1)(a), (e)) 124 

 The amount of credit that a corporation is allowed is computed at the rate set forth in 125 

section 210-B(1)(a) of the investment credit base as determined in section 210-B(1)(a). 126 

 Section 5-1.5 Re-computation of investment tax credit on property disposed of or 127 

property that ceases to qualify. (Tax Law, section 210-B(1)) 128 

 (a) If property on which investment tax credit has been claimed is disposed of or ceases 129 

to be in qualified use prior to the end of its useful life, the difference between the credit taken 130 

and the credit allowed for actual use must be added back to the tax otherwise due in the year 131 

of disposition or disqualification. 132 

 (b)  The amount of investment tax credit to be added back is computed as follows: 133 

 (1) divide the total number of months in qualified use of the property by the total 134 

number of months of useful life; 135 

 (2)  multiply the amount computed in paragraph (1) of this subdivision by the amount 136 

of the credit claimed on the property to ascertain the credit allowed for actual use; 137 

 (3)  subtract the credit allowed for actual use from the credit claimed on the property to 138 
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determine the amount of investment tax credit to be added back; and 139 

 (4)  add the amount to be added back to the tax due for the year the property was 140 

disposed of or ceases to qualify. 141 

 (c) A disposition of qualified property includes: 142 

 (1) a sale of the property; 143 

 (2) a liquidation other than as part of a statutory merger or consolidation; see 144 

subdivision (e) of this section for the exception; 145 

 (3)  a legal dissolution of the corporation; 146 

 (4) a trade-in of the property; 147 

 (5) a gift of the property; 148 

 (6) transfer upon foreclosure of a security interest in the property; 149 

 (7) retirement of the property before expiration of its useful life; 150 

 (8) condemnation of the property; 151 

 (9)  loss of the property due to fire, theft, storm or other casualty; and 152 

 (10)  transfer of the property to a corporation not taxable under article 9-A. 153 

 (d)  Property that ceases to be in qualified use includes: 154 

 (1)  property that initially qualified but no longer meets the requirements of section 5-155 

1.2 (a) of this Subpart, such as property that no longer has situs in New York State or property 156 

that no longer is used in the production of goods; and 157 

 (2)  property on which a credit was allowed that was subsequently leased to others. 158 

 (e) For purposes of this section, a disposition does not occur where property is 159 

transferred from a corporation as part of a transaction to which IRC section 381(a) applies: 160 

e.g., a complete liquidation of a subsidiary under IRC section 332, or a reorganization under 161 
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IRC section 361 and IRC section 368 (a)(1)(A) (statutory merger or consolidation), I R C  162 

section 368 (a)(1)(C) (certain acquisitions of property from one corporation by another), IRC 163 

section 368 (a)(1)(D) (certain transfers of assets), IRC section 368 (a)(1)(F) (mere change in 164 

identity, form or place of organization, however effected) or IRC section 368 (a)(1)(G) 165 

(bankruptcy reorganizations). As there is no disposition in these cases, an add back is not 166 

required provided that the property continues in qualified use and is acquired by a corporation 167 

subject to tax under article 9-A. Generally, in these cases, the acquiring or surviving 168 

corporation cannot claim an investment tax credit because it takes over such property at the 169 

adjusted basis of the transferor and the transfer therefore does not qualify as a purchase 170 

pursuant to IRC section 179(d)(2). If the property in the hands of the acquiring corporation is 171 

not in qualified use for its entire life or for more than 12 consecutive years, a recovery from the 172 

acquiring corporation is required. In measuring the period of qualified use, the period during 173 

which the property was held by the transferor corporation and the acquiring corporation are to 174 

be taken into account. 175 

 (f)  There is no add-back of the investment tax credit if the property is disposed of or 176 

ceases to be in qualified use after it has been in qualified use for more than 12 consecutive 177 

years or after the end of its useful life. 178 

 (g)  As used in this section, the useful life of property shall be the same number of 179 

years as the corporation uses for Federal depreciation purposes. 180 

 (h)  If property that qualifies for the investment tax credit is disposed of or ceases to be in 181 

qualified use prior to the end of the taxable year in which the credit is to be taken, an investment 182 

tax credit is allowed for the period the property was in qualified use. The credit that will be 183 

allowed is that part of the credit that would have been allowed for the entire taxable year 184 
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multiplied by a fraction, the numerator of which is the total number of months in qualified use of 185 

the property and the denominator of which is the total number of months of the property’s useful 186 

life. 187 

 188 

SUBPART 5-2  189 

EMPLOYMENT INCENTIVE TAX CREDIT 190 

Sec. 191 

5-2.1 Employment incentive tax credit 192 

 193 

Section 5-2.1 Employment incentive tax credit.  (Tax Law, section 210-B(2))   194 

 (a)  Where a corporation is allowed an investment tax credit under section 210-B(1), the 195 

corporation may be allowed an employment incentive tax credit for each of the two years next 196 

succeeding the taxable year for which the investment tax credit is allowed.  The amount of the 197 

employment incentive credit is a percentage of the investment credit base that varies depending 198 

on the percentage increase in employment.  The employment incentive credit will be allowed for 199 

any taxable year only if: 200 

 (1) the average number of employees during such taxable year is at least 101 percent of 201 

the average number of employees during the taxable year immediately preceding the taxable year 202 

for which the investment tax credit is allowed; or 203 

 (2) in case of a corporation that was not subject to the tax imposed by article 9-A and  204 

did not have a taxable year immediately preceding the taxable year for which the 205 

investment  tax credit is allowed, the average number of employees in the taxable year for 206 

which the credit under this Subpart is allowable is at least 101 percent of the average number 207 
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of employees during the taxable year in which the investment tax credit is allowed. 208 

 (b)  The employment incentive tax credit shall not reduce the tax to less than the fixed 209 

dollar minimum tax.   If the corporation has excess employment incentive tax credit after 210 

reducing the tax due to the fixed dollar minimum tax or the corporation otherwise pays tax on 211 

the fixed dollar minimum, the excess credit may be carried over to the fifteen taxable years 212 

immediately following such taxable year and may be deducted from the corporation’s tax for 213 

such year or years. 214 

 (c) A corporation entitled to claim the employment incentive tax credit must submit a 215 

Claim for Investment Tax Credit that includes the employment incentive tax credit on 216 

Form CT-46 when claiming the credit. 217 

SUBPART 5-3  218 

SECURITY TRAINING TAX CREDIT 219 

Sec. 220 

5-3.1  General 221 

5-3.2  Definitions for purposes of the security training tax credit 222 

5-3.3 Prorating the security training tax credit for security officers employed for less 223 

than a full year 224 

 225 

Section 5-3.1 General (Tax Law, sections 26 and 210-B(21)) . 226 

(a) A corporation that is a qualified building owner, as defined under section 227 

26(b)(1), and that has been issued a certificate of tax credit by the State Office of Homeland 228 
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Security is allowed to claim a credit against the tax imposed by article 9-A. The amount of the 229 

credit allowed is three thousand dollars for each qualified security officer, as defined under 230 

section 26(b)(4), who is directly or indirectly employed to provide protection to the 231 

corporation's building or buildings for a full year. However, the amount of the credit may be 232 

reduced due to the limitation placed on the total amount of all tax credits issued by the State 233 

Office of Homeland Security in any calendar year. In the case of a qualified security officer who 234 

is employed for less than a full year, the amount of the credit is prorated to reflect the length of 235 

such employment as provided in this section.  236 

(b) The security training tax credit shall not reduce the tax to less than the fixed dollar 237 

minimum tax. If the corporation has excess security tax training credit after reducing the tax to 238 

the fixed dollar minimum tax or the corporation otherwise pays the tax on the fixed dollar 239 

minimum, the security training tax credit shall be treated as an overpayment of tax to be credited 240 

or refunded. 241 

(c) A corporation must submit a Claim for Security Officer Training Credit on Form CT-242 

631 when claiming the credit. 243 

Section 5-3.2  Definitions for purposes of the security training tax credit. (Tax Law, 244 

sections 26 and 210-B(21)) 245 

 (a)  The term “full year” means 1,750 qualified hours worked during the calendar year. 246 

 (b)  The term “qualified hours” means hours worked, directly or indirectly, as a 247 

qualified security officer for the qualified building owner. 248 

Section 5-3.3 Prorating the security training tax credit for security officers employed  249 

for less than a full year. (Tax Law, sections 26 and 210-B(21)) 250 

 (a)  In the case of a qualified security officer who is employed for less than a full year, 251 
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the amount of the security training tax credit is prorated. 252 

 (b)  The prorated amount of the credit for a qualified security officer employed for less 253 

than a full year is computed as follows: 254 

 (1)  ascertain the number of qualified hours worked by the qualified security officer 255 

during the calendar year (limited to 1,750 hours); 256 

 (2)  divide the number of hours by 1,750; and 257 

 (3)  multiply the result by three thousand dollars. 258 

(c) This method of proration applies for purposes of the security training tax credit 259 

against the tax imposed by article 9-A as well as the taxes imposed by articles 9, 22, and 33. 260 

 261 

PART 6 REPORTS 262 

Subpart  263 

6-1 General requirements  264 

6-2 Combined reports 265 

6-3 Form of reports  266 

6-4 Time and place for filing reports  267 

  268 

SUBPART 6-1 269 

GENERAL REQUIREMENTS 270 

Sec. 271 

6-1.1  Corporations required to file reports 272 

6-1.2  Short period reports 273 

6-1.3  Reports where Federal income is changed 274 
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6-1.4 Amended Federal returns  275 

 Section 6-1.1 Corporations required to file reports.  (Tax Law, section 211(1)) 276 

Reports are required to be filed annually by: 277 

 (a) every corporation subject to tax, regardless of the amount of its business income, 278 

capital or receipts; 279 

 (b) every receiver, referee, trustee, assignee or other fiduciary, or other officer or agent 280 

appointed by any court that conducts the business of any corporation subject to tax under article 281 

9-A; 282 

 (c) every corporation that continues in business after it is dissolved; and 283 

 (d) every taxable domestic international sales corporation (DISC). 284 

 Section 6-1.2 Short period reports.  (Tax Law, section 211(1)) 285 

 (a) A short period report is required in the case of: 286 

 (1) a newly organized taxpayer whose first accounting period is less than 12 months;  287 

 (2) a foreign corporation that becomes subject to tax in New York State subsequent to the 288 

commencement of its Federal accounting period;    289 

 (3) a taxpayer that dissolves, merges, consolidates or ceases to be subject to tax in New 290 

York State prior to the close of its accounting period for Federal income tax purposes;  291 

 (4) a taxpayer that changes its accounting period for Federal income tax purposes;  292 

(5) a taxpayer that becomes part of or ceases to be part of a Federal consolidated group 293 

during the year; or  294 

 (6) a taxpayer that changes from one Federal consolidated group to another Federal 295 

consolidated group during the year. 296 
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 (b) (1) When any corporation meets the requirements to be included in a combined 297 

report, it must be included in the combined group starting with the date it meets the requirements 298 

to be included in that combined report.  299 

 (2) A corporation that is subject to article 9-A and is a separate filer under article 9-A 300 

prior to being included in a new combined group is required to file a short period report that ends 301 

on the day prior to the day it meets the requirements to be included in that combined group. 302 

 (3) A corporation that continues to be subject to tax as a separate filer after it leaves its 303 

existing combined group is required to file a short period report for the period starting on the day 304 

it no longer meets the combined reporting requirement with the existing combined group and 305 

ending on the last day of the corporation’s taxable year. 306 

 (4) When a corporation leaves one combined group (“combined group A”) because it no 307 

longer meets the requirements to be included in that combined group, and then joins a new 308 

combined group (“combined group B”), its activities, income, loss, assets and receipts are 309 

included in the calculation of tax on the combined report of combined group A from the first day 310 

of its taxable year until the day immediately preceding the day it no longer met the requirements 311 

to be included in combined group A. Its activities, income, loss, assets and receipts are included 312 

in the calculation of tax on the combined report of combined group B from the day it met the 313 

requirements to be included in combined group B until the last day of the taxable year of 314 

combined group B. 315 

 Section 6-1.3 Reports where Federal income is changed.  (Tax Law, section 211(3)) 316 

 (a) General. If the amount of the taxable income of any corporation or of any shareholder 317 

of any corporation that has elected to be taxed under Subchapter S of chapter one of the IRC, as 318 

reported for Federal income tax purposes, is changed or corrected by a final determination of the 319 
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Commissioner of Internal Revenue or other officer of the United States or other competent 320 

authority, or if a renegotiation of a contract or subcontract with the United States results in a 321 

change in taxable income, the corporation is required to report the changed or corrected taxable 322 

income or the results of the renegotiation within 90 days, or 120 days in the case of a corporation 323 

making a combined report for the taxable year affected, after the final determination. The 324 

corporation must concede the accuracy of the determination or explain how it is erroneous.  325 

 (b) Final determination. Any deficiency notice issued (including a notice issued pursuant 326 

to a waiver filed by a corporation) pursuant to the provisions of the IRC is a final determination 327 

unless a timely petition to redetermine the deficiency is filed in the Tax Court of the United 328 

States. If a petition is filed, the judgment of the court of last resort is the final determination. The 329 

allowance by the Commissioner of Internal Revenue of a refund of any part of the tax shown on 330 

the taxpayer's Federal return or of any deficiency thereafter assessed, whether the refund is made 331 

on the commissioner’s own motion or pursuant to the judgment of a court, is also a final 332 

determination. The allowance of a tentative carry-back adjustment in accordance with IRC 333 

section 6411 based on a net operating loss carry-back or a net capital loss carry-back must be 334 

treated as a final determination. Any settlement or closing agreement entered into between the 335 

taxpayer and the IRS or any consent to IRS audit findings signed by the taxpayer also is a final 336 

determination.   337 

 Section 6-1.4 Amended Federal return.  (Tax Law, section 211(3)) 338 

 Any corporation that files an amended return with the Internal Revenue Service must, 339 

within 90 days (or 120 days in the case of a corporation included in a combined report) 340 

thereafter, file an amended report with the Commissioner. 341 

 342 
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SUBPART 6-2 343 

COMBINED REPORTS 344 

Sec. 345 

6-2.1 General 346 

6-2.2 Capital stock requirement 347 

6-2.3 Unitary business requirement 348 

6-2.4 Combined group composition 349 

6-2.5 Filing combined reports 350 

6-2.6 Corporations prohibited from filing a combined report 351 

6-2.7 Commonly owned group election  352 

6-2.8 Other rules 353 

 Section 6-2.1 General. (Tax Law, Section 210-C) 354 

 (a) A combined report covering any taxpayer and another corporation or corporations is 355 

required where: 356 

 (1) the capital stock requirement is met; and 357 

 (2) the unitary business requirement is met. 358 

 (b) A group of commonly owned or controlled corporations may elect to file a combined 359 

report when the capital stock requirement is met. This election is referred to as the commonly 360 

owned group election.    361 

(c) Each combined group must have a designated agent to act for the combined group. 362 

The designated agent must be a taxpayer under article 9-A and must be identified annually on an 363 

original, timely filed combined report or on a timely extension of time to file a report if an 364 

extension is requested. Once identified on an extension to file, if utilized, the designated agent 365 
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cannot be changed on the original report filed for that period. If the designated agent is first 366 

identified on an original report, the designated agent cannot be changed by the filing of an 367 

amended report for the taxable year. Only the designated agent may act on behalf of all the 368 

members of the combined group in all matters relating to the combined group. The actions taken 369 

by the designated agent are binding on all members of the combined group.   370 

(d) Each member of the combined group that is a taxpayer under article 9-A shall be 371 

jointly and severally liable for the tax due on the combined report for the combined group. The 372 

tax due on the combined report shall be the sum of (1) the highest of (i) the tax measured by the 373 

combined business income base tax, (ii) the tax measured by the combined capital base, or (iii) 374 

the fixed dollar minimum tax attributable to the designated agent of the combined group, and (2) 375 

the fixed dollar minimum tax attributable to each member of the combined group (other than the 376 

designated agent) that is a taxpayer under article 9-A.  However, tax credits cannot be used to 377 

reduce the fixed dollar minimum tax of any member of the combined group that is a taxpayer 378 

other than the designated agent.   379 

(e)  For a combined group to be eligible for the preferential tax treatment available to 380 

qualified emerging technology companies, every member of the combined group must be a 381 

qualified emerging technology company.  382 

 Section 6-2.2 Capital stock requirement. (Tax Law, section 210-C) 383 

 (a) A taxpayer and another corporation meet the capital stock requirement if: 384 

 (1) the taxpayer owns or controls, either directly or indirectly, more than fifty percent of 385 

the voting power of the capital stock of another corporation; or 386 

 (2) more than fifty percent of the voting power of the capital stock of the taxpayer is 387 

owned or controlled, either directly or indirectly, by another corporation; or 388 
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 (3) more than fifty percent of the voting power of the capital stock of the taxpayer and 389 

more than fifty percent of the voting power of the capital stock of one or more other 390 

corporations are owned or controlled, either directly or indirectly, by the same interests.  391 

Whether or not the same interests test is met will be determined based on the facts and 392 

circumstances of each case. The same interests include, but are not limited to, one or more alien, 393 

foreign or domestic corporations, partnerships, trusts or individuals. 394 

 (b) The term “capital stock of a corporation” means the issued and outstanding stock of 395 

the corporation.  396 

 (c) The term “ownership” means actual or beneficial ownership, rather than mere record 397 

title as shown by the stock books of the corporation. To be considered the owner, the 398 

stockholder must have the right to vote and the right to receive any dividends declared.  399 

   (d) The term “control” means all cases where one corporation directly or indirectly 400 

possesses the power to dictate or influence the management and policies of another corporation 401 

through the direct or indirect ownership of more than fifty percent of the voting power of the 402 

capital stock of that corporation.  In addition, a corporation controls the voting power of capital 403 

stock if it has been given the right to vote that stock by proxy or otherwise. The determination as 404 

to whether or not a corporation is controlled by or controls another corporation or is controlled 405 

by the same interests will be determined by the facts in each case.  406 

 (e) The term “voting power of capital stock of a corporation” means the  shares of stock, 407 

under the applicable law, corporate charter, articles of incorporation, or shareholder agreements, 408 

which have the power to elect the board of directors of the corporation. In determining whether 409 

the stock owned by a person or entity possesses a certain percentage of the total combined voting 410 

power of all classes of stock of a corporation entitled to vote, consideration will be given to all 411 



Parts 5 through 9 DRAFT January 2021 
 

‐ 19 ‐ 
 

the facts and circumstances of each case. A share of stock generally will be considered as 412 

possessing the voting power accorded to that share by the corporate charter, by-laws, or share 413 

certificate. If there is any agreement, whether express or implied, that a stockholder will not 414 

exercise its right to vote, the formal voting rights possessed by that stock may be disregarded in 415 

determining the percentage of the total combined voting power possessed by that stockholder in 416 

the corporation. Moreover, if a stockholder agrees to vote its stock in a corporation in the manner 417 

specified by another stockholder in the corporation, the voting rights possessed by the stock 418 

owned by the first stockholder may be considered to be possessed by the stock owned by the 419 

other stockholder.  For contingent voting rights, the stock is deemed to possess voting power 420 

only when the contingency occurs, and the rights become exercisable.   421 

(f) (1) The ownership test is applied before the control test. Direct ownership is examined 422 

before indirect ownership, and direct control is examined before indirect control. However, the 423 

capital stock requirement may be satisfied through direct or indirect ownership, direct or indirect 424 

control or through a combination of direct or indirect ownership or control. 425 

(2) The following examples are intended to illustrate the indicia of ownership and control 426 

set forth above. Generally, the examples are meant to illustrate either ownership or control since 427 

both do not need to be met concurrently in order for the capital stock requirement to be met.  428 

  429 

Example 1:  The taxpayer, X Corporation, owns 40 percent of the capital stock with 430 

voting rights of Y Corporation. The remaining capital stock of Y 431 

Corporation with voting rights is owned by three employees of X 432 

Corporation. These employees have agreed in writing to sell their stock 433 

to X Corporation when they leave the corporation. As part of the 434 

agreement, the employees have given X Corporation their voting proxy. 435 



Parts 5 through 9 DRAFT January 2021 
 

‐ 20 ‐ 
 

Thus, X Corporation controls more than fifty percent of the voting 436 

power of the capital stock of Y Corporation. X and Y Corporations 437 

satisfy the capital stock requirement to be included in a combined report. 438 

Example 2:  The taxpayer, R Corporation, has issued 900 shares of common stock with 439 

voting rights equal to one vote per share. These shares are owned by P 440 

Corporation. R Corporation has also issued 1000 shares of preferred stock. 441 

These shares possess voting rights equal to one-tenth of one vote (.10) per 442 

share of preferred stock. Those shares are owned by Q Corporation. Even 443 

though P Corporation owns less than 50 percent of the number of voting 444 

shares (900 shares out of a total of 1900 shares), it owns more than 50 445 

percent of the voting power of the capital stock of R Corporation (900 446 

votes out of a total of 1000 votes).  Thus, P Corporation and R 447 

Corporation satisfy the capital stock requirement to be included in a 448 

combined report. While Q Corporation owns more than 50 percent of the 449 

number of shares of R Corporation (1000 shares out of a total of 1900 450 

shares), it only owns one-tenth of the voting power of the capital stock of 451 

R Corporation (100 votes of a total of 1000 votes). Q Corporation does not 452 

satisfy the capital stock requirement to be included in a combined report 453 

with P Corporation and R Corporation. 454 

Example 3:  The taxpayer, Corporation A, owns 51 percent of the capital stock of 455 

Corporation B.  Corporation B in turn owns 51 percent of the capital stock 456 

of Corporation C. The capital stock in both corporations has voting rights. 457 

By owning 51 percent of the capital stock with voting rights of 458 



Parts 5 through 9 DRAFT January 2021 
 

‐ 21 ‐ 
 

Corporation B, Corporation A controls more than 50 percent of the voting 459 

power of the capital stock of Corporation B. Because Corporation A 460 

controls more than 50 percent of the voting power of the capital stock of 461 

Corporation B, it also controls indirectly more than 50 percent of the 462 

voting power of the capital stock of Corporation C. Corporations A, B and 463 

C satisfy the capital stock requirement to be included in a combined 464 

report. 465 

Example 4:  The taxpayer, Corporation A, is a 60 percent partner of Partnership Y, and 466 

is the general partner of Partnership Y.  Partnership Y owns 40 percent of 467 

the capital stock with voting rights of Corporation B.  Thus, Corporation A 468 

indirectly owns only 24 percent of the voting power of the capital stock of 469 

Corporation B (60 percent multiplied by 40 percent). However, because 470 

Corporation A holds more than a 50 percent interest in Partnership Y and 471 

has the power to manage the affairs of the partnership under the operating 472 

agreement, it can control how Partnership Y votes its stock in Corporation 473 

B. Thus, Corporation A controls indirectly the voting power of the capital 474 

stock owned by Partnership Y. In this case, because Partnership Y owns 475 

only 40 percent of the voting power of the capital stock of Corporation B, 476 

Corporation A controls indirectly only 40 percent of the voting power  477 

of the capital stock of Corporation B.  Because Corporation A does not 478 

own or control, directly or indirectly, more than 50 percent of voting 479 

power of the capital stock of Corporation B, Corporation A and 480 
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Corporation B do not satisfy the capital stock requirement to be included 481 

in a combined report. 482 

Example 5:  The taxpayer, Corporation A, has a 60 percent membership interest in 483 

Limited Liability Company Y, which is treated as a partnership for tax 484 

purposes.  Limited Liability Company Y owns 80 percent of the capital 485 

stock with voting rights of Corporation B.  Corporation A is considered a 486 

managing member of Limited Liability Company Y, since the terms of the 487 

operating agreement do not impose limitations on the corporate member’s 488 

participation in the management either equivalent to or more stringent than 489 

the limitations on the participation in the control of the business of a 490 

limited partnership imposed on limited partners under article 8-A of the 491 

New York Partnership Law.  Since Corporation A is a managing member 492 

of Limited Liability Company Y, which in turn has greater than 50 percent 493 

voting power of the capital stock of B, Corporation A has the authority to 494 

direct how Limited Liability Company Y uses its voting power in 495 

Corporation B.  Thus, Corporation A controls indirectly more than 50 496 

percent of the voting power of the capital stock of Corporation B, and 497 

Corporations A and B satisfy the capital stock requirement to be included 498 

in the combined report. 499 

Example 6: The taxpayer, Corporation A, is an 80 percent limited partner of 500 

Partnership Y.  Partnership Y owns 40 percent of the capital stock with 501 

voting rights of Corporation B. Corporation A also directly owns 22 502 

percent of the capital stock with voting rights of Corporation B. Even 503 
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though Corporation A has an 80 percent interest in Partnership Y, 504 

Corporation A is a limited partner and cannot control how Partnership Y 505 

votes its stock in Corporation B. Thus, Corporation A does not control 506 

indirectly 40 percent of the voting power of the capital stock of 507 

Corporation B, and so that 40 percent is not  combined with the 22 percent 508 

of the voting power of the capital stock of Corporation B that Corporation 509 

A controls directly through its ownership of Corporation B stock to 510 

determine if Corporation A controls more than 50 percent of the voting 511 

power of the capital stock of Corporation B.  As a result, Corporations A 512 

and B do not meet the capital stock requirement and therefore cannot be 513 

included in a combined report.   514 

Example 7: The taxpayer, Corporation A, is a 60 percent general partner of 515 

Partnership Y.  Partnership Y owns 40 percent of the capital stock with 516 

voting rights of Corporation B.  Corporation A also directly owns 30 517 

percent of the capital stock with voting rights of Corporation B.  By 518 

combining its direct and indirect ownership of the stock of Corporation B, 519 

Corporation A owns, directly and indirectly, 54 percent of the voting 520 

power of the capital stock of Corporation B (30 percent plus 60 percent 521 

multiplied by 40 percent).  Because Corporation A directly or indirectly 522 

owns more than 50 percent of the voting power of the capital stock of 523 

Corporation B, Corporations A and B satisfy the capital stock requirement 524 

to be included in a combined report. 525 
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Example 8:  The taxpayer, Corporation A, owns 100 percent of the voting power of the 526 

capital stock of Corporation B.  Corporation B owns 51 percent of the 527 

voting power of the capital stock of Corporation C. Corporation C owns 528 

40 percent of the voting power of the capital stock of Corporation D.  529 

Individual X owns 100 percent of the voting power of the capital stock of 530 

Corporation A and also owns 20 percent of the voting power of the capital 531 

stock of Corporation D. Corporations A, B, C and D satisfy the capital 532 

stock requirement to be included in a combined report because they are all 533 

directly or indirectly controlled by the same interests (Individual X).  534 

Example 9: The taxpayer, Corporation A, owns 60 percent of the capital stock with 535 

voting rights of Corporation C and 60 percent of the capital stock with 536 

voting rights of Corporation D.  Corporation B, also a taxpayer, owns 40 537 

percent of the capital stock with voting rights of Corporation C and 40 538 

percent of the capital stock with voting rights of Corporation D. 539 

Corporations C and D each own 30 percent of the capital stock with voting 540 

rights of Corporation E. Corporation B directly owns the remaining 40 541 

percent of the capital stock with voting rights of Corporation E.  542 

Corporation A directly owns more than 50 percent of the voting power of 543 

Corporations C and D. Corporation A, acting indirectly through its  control 544 

of Corporations C and D, controls Corporation E. Corporation B directly 545 

and indirectly owns 64 percent of the voting power of the capital stock of 546 

Corporation E (B’s 40 percent ownership of C multiplied by C’s 30 547 

percent ownership of E plus B’s 40 percent ownership of D multiplied by 548 
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D’s 30 percent ownership of E plus B’s direct ownership of 40 percent of 549 

E). Corporations A, B, C, D and E satisfy the capital stock requirement to 550 

be included in a combined report. 551 

Example 10:   Individuals A, B, C and D each own 25 percent of the voting stock of 552 

Corporations S and T.  Because more than 50 percent of the ownership of 553 

the voting stock of both corporations is owned by the same interests, 554 

Corporations S and T satisfy the capital stock requirement to be included 555 

in a combined report.   556 

 Section 6-2.3 Unitary business requirement. (Tax Law, section 210-C) 557 

 (a) General.  For purposes of this Subchapter, the term “unitary business” shall be 558 

construed to the broadest extent permitted under the U.S. Constitution as interpreted by the U.S. 559 

Supreme Court, the courts of this state and the New York State Tax Appeals Tribunal.   560 

 (b) Attributes of a unitary business. 561 

 (1) A unitary business is characterized by a flow of value as evidenced by functional 562 

integration, centralized management and economies of scale. 563 

(i) Functional integration is characterized by transfers between, or pooling among, 564 

business activities that significantly affect the operation of the business activities.  Functional 565 

integration includes, but is not limited to, transfers or pooling with respect to the business’s 566 

products or services, technical information, marketing information, distribution systems, 567 

purchasing and intangibles.  The use of market-based or arm’s length pricing for such 568 

transactions does not negate the presence of functional integration.   569 

(ii) Centralized management exists when directors, officers, and/or other management 570 

employees jointly participate in the management decisions that affect the respective business 571 
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activities and that may also operate to the benefit of the entire economic enterprise.  Centralized 572 

management may exist even when day-to-day management responsibility and accountability 573 

have been decentralized, so long as the management has an operational role with respect to the 574 

business activities, such as participation in overall operational strategy for the business. 575 

(iii) Economies of scale refers to a relationship among and between business activities 576 

resulting in a significant decrease in the average per unit cost of operational or administrative 577 

functions due to the increase in operational size.  Economies of scale may exist from the inherent 578 

cost savings that arise from the presence of functional integration or centralized management.   579 

 (2) Functional integration, centralized management and economies of scale should be 580 

analyzed in conjunction with one another for their cumulative effect.  The determination of a 581 

unitary business depends on all of the facts and circumstances of each case. 582 

 (c) Presumptions.  Without limiting the scope of a unitary business, a unitary business 583 

will be presumed in the following factual scenarios.  The corporation or the commissioner may 584 

overcome the presumption that the corporations in question are engaged in a unitary business by 585 

the presentation of clear and convincing evidence. If the activities of the corporations do not give 586 

rise to one of the presumptions set forth below, the presence of a unitary business will be 587 

determined based on all of the facts and circumstances of the case without the application of a 588 

presumption in favor of or against a finding of a unitary business.  589 

 (1) Horizontal integration.  Corporations that satisfy the capital stock requirement are 590 

presumed to be engaged in a unitary business when their primary activities are in the same 591 

general line of business. 592 
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 (2) Vertical integration.  Corporations that satisfy the capital stock requirement are 593 

presumed to be engaged in a unitary business when the corporations are engaged in different 594 

steps in a vertically structured enterprise. 595 

 (3) Strong centralized management.  Corporations that satisfy the capital stock 596 

requirement, and that might otherwise be considered as engaged in more than one unitary 597 

business, are presumed to be engaged in one unitary business where there is strong central 598 

management coupled with the existence of centralized departments or affiliates for such 599 

functions as financing, advertising, research and development, or purchasing. 600 

 (4) Newly-formed corporations.  A newly-formed corporation is presumed to be engaged 601 

in a unitary business with its forming corporation or corporations in the taxable year of the 602 

newly-formed corporation that includes the date the corporations satisfy the capital stock 603 

requirement and starting from that date.  604 

 (5) Newly-acquired corporations.  A newly-acquired corporation is presumed to be 605 

engaged in a unitary business with its acquiring corporation in the first taxable year that the 606 

corporations satisfy the capital stock requirement and starting in that year, if the corporations are 607 

engaged in a relationship described in paragraph 1, 2 or 3 of this subdivision. 608 

 (6)  Holding companies.  If a holding company, including a passive holding company, 609 

financial holding company, and a bank holding company, and one or more operating companies 610 

together satisfy the capital stock requirement, the holding company is presumed to be engaged in 611 

a unitary business with the operating company or companies. 612 

 (d) The following examples are intended to illustrate the presumptions set forth above.   613 

For purposes of the illustrations, the corporations referred to in the examples satisfy the capital 614 

stock requirement. 615 
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Example 11: Corporations A and B sell natural and organic foods at their retail stores 616 

located throughout the United States.  Corporation C sells the same types 617 

of foods at its retail stores located in Canada.  Corporations A, B and C are 618 

presumed to be engaged in a unitary business. 619 

Example 12: Corporation A is engaged in the exploration of oil.  Corporation B extracts 620 

the oil found by Corporation A.  Corporation C processes the oil extracted 621 

by Corporation B.  Corporation D sells the oil processed by Corporation 622 

C.  Corporations A, B, C and D are presumed to be engaged in a unitary 623 

business. 624 

Example 13: Corporations A, B and C manufacture and sell children’s apparel to 625 

customers located throughout the United States.  Corporations D and E 626 

operate a chain of restaurants located in New York and Florida.  627 

Corporation F provides centralized purchasing, advertising and finance 628 

services to Corporations A, B, C, D and E.  The executive officers of 629 

Corporation F are also actively engaged in the operations of Corporations 630 

A, B,C, D and E.  Corporations A, B, C, D, E and F are presumed to be 631 

engaged in one unitary business. 632 

Example 14: Corporation A contributes all of its intellectual property to Corporation B 633 

for 100 percent of Corporation B’s capital stock.  Corporations A and B 634 

are presumed to be engaged in a unitary business in the first taxable year 635 

in which they satisfy the capital stock requirement. 636 

Example 15: Corporation A acquires 51 percent of the capital stock of Corporation B.  637 

Corporation B  distributes the products manufactured by Corporation A 638 
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such that Corporations A and B are part of a vertically structured business 639 

apart from satisfying the capital stock requirement.  Corporations A and B 640 

are presumed to be engaged in a unitary business in the first taxable year 641 

that includes the acquisition.    642 

 Section 6-2.4 Combined group composition. 643 

 (a)  If the commonly owned group election is not in effect, the following steps must be 644 

taken annually to determine if a combined report is required and if so, which corporations to 645 

include in the combined group: 646 

(1)  A taxpayer must first identify all of the corporations with which it is engaged in a 647 

unitary business.   This includes domestic, foreign and alien corporations. 648 

(2)  Of the group of corporations determined in paragraph (1) of this subdivision, a 649 

taxpayer must exclude any corporation that does not meet the capital stock requirement.   650 

(3) Of the corporations remaining after paragraph (2) of this subdivision, any corporation 651 

prohibited from being included in a combined report must be excluded.  The corporations 652 

remaining constitute the combined group for the taxable year.   653 

(b)  If the commonly owned group election is in effect, the following steps must be taken 654 

annually to determine which corporations to include in the combined group: 655 

(1)  A taxpayer must first identify all of the corporations that meet the capital stock 656 

requirement.  This includes domestic, foreign and alien corporations. 657 

(2)  Of the corporations determined in paragraph (1) of this subdivision, any corporation 658 

prohibited from being included in a combined report must be excluded.  The remaining 659 

corporations constitute the combined group for the taxable year.   660 
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 (3) The commonly owned group has no relationship to the taxpayer’s Federal 661 

consolidated group and may in fact include corporations that are not, or cannot be, included in a 662 

Federal consolidated group with the taxpayer or corporations that are included in different 663 

Federal consolidated groups.  664 

 Section 6-2.5 Filing combined reports. (Tax Law, section 210-C) 665 

 (a)(1) As provided in this Subpart, a group of corporations may be required or, in the 666 

case of the commonly owned group election, permitted to file on a combined basis. To file on a 667 

combined basis, the designated agent of the group must file a completed combined report. 668 

The first year  the designated agent of the group files on a combined basis, and each year 669 

thereafter in which the composition of the group changes, the designated agent of the group 670 

must include the following information with the report: 671 

 (i) the exact name, address, employer identification number and state of incorporation, 672 

or in the case of an alien corporation, country of incorporation, of each corporation included in 673 

the combined report, including the designated agent; and 674 

 (ii) information showing that each of the corporations meets the capital stock 675 

requirement for the taxable year. 676 

 (2) In addition, the following information may be required to be submitted for the 677 

taxable year at another time, such as in conjunction with an audit: 678 

 (i) a statement providing details as to why a filed combined report includes only the 679 

corporations listed in subparagraph (1)(i) of this subdivision that meet the capital stock 680 

requirement and the details as to why the corporations listed pursuant to subparagraph (1)(ii) 681 

of this subdivision are excluded from that combined report;  682 
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 (ii) except in the case of a combined report filed using the commonly owned group 683 

election, information establishing that each of the corporations included in the report meets the 684 

unitary business requirement with respect to the other corporations in the group; and 685 

(iii) the exact name, address, employer identification number and state of incorporation 686 

or, in the case of an alien corporation country of incorporation, of all corporations that meet the 687 

capital stock requirement for the taxable year, but are not included in the combined report. 688 

 (b) Generally, the filing of a combined report or the inclusion of a corporation in or the 689 

exclusion of a corporation from a combined report is subject to revision or disallowance on 690 

audit.  691 

 Section 6-2.6 Corporations prohibited from filing a combined report.  (Tax Law, section 692 

210-C)  693 

(a) The following corporations are prohibited from being included in a combined report 694 

under article 9-A, including a combined report under the commonly owned group election: 695 

 (1) a corporation that is taxable under a franchise tax imposed by article 9 or article 33; 696 

 (2) a corporation that would be taxable under a franchise tax imposed by article  9 or 697 

article 33  if subject to tax; 698 

 (3) a real estate investment trust (REIT) that is not a captive REIT, provided the REIT 699 

must be included in a combined report with its qualified REIT subsidiary; 700 

 (4) a regulated investment company (RIC) that is not a captive RIC, provided the RIC 701 

must be  included in a combined report with its subsidiary; 702 

 (5) a New York S corporation; or 703 
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 (6) an alien corporation that under any provision of the IRC is not treated as a “domestic 704 

corporation” as defined in IRC section 7701 and has no effectively connected income for the 705 

taxable year. 706 

 (b) If a corporation is subject to tax under article 9-A solely as a result of its ownership of 707 

a limited partner interest in a limited partnership, as described in section 1-3.2(a)(7) of this 708 

Subchapter or its membership interest in a limited liability company that is equated to the interest 709 

of a limited partner, as described in section 1-3.2(a)(8) of this Subchapter, and none of the 710 

corporation’s related corporations are subject to tax under article 9-A, the corporation shall not 711 

be required or permitted to file a combined report with such related corporations. For purposes of 712 

this Subpart, the term “related corporations” means corporations that meet the capital stock 713 

requirement and the unitary business requirement. 714 

 Section 6-2.7 Commonly owned group election. (Tax Law, section 210-C) 715 

 (a) (1) Subject to the restrictions in section 6-2.6 of this Subpart, a taxpayer may elect to 716 

treat as its combined group all corporations that meet the capital stock requirement (such 717 

corporations are collectively referred to as the “commonly owned group”). If the election is 718 

made, all of the corporations that are members of the commonly owned group are bound by the 719 

election and will be treated as the members of a single combined group for combined reporting 720 

purposes, regardless of whether: 721 

 (i) these corporations are included in more than one Federal consolidated return filed by 722 

more than one Federal consolidated group, or 723 

 (ii) these corporations in fact are engaged in one or more unitary businesses. 724 

 (2) Upon making the election, the commonly owned group must calculate the combined 725 

group’s combined business income, and combined capital of all members of the commonly 726 
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owned group, and the fixed dollar minimum base tax of all taxpayers in the commonly owned 727 

group. 728 

 (3) Upon making the election, the commonly owned group is deemed to be engaged in a 729 

single unitary business for all purposes, including for purposes of calculating business and 730 

investment capital, business and investment income and the apportionment factor. 731 

Example 16:  Corporation A is in the business of producing paper, packaging and office 732 

supplies. It has three wholly owned subsidiaries. Corporation B is in the 733 

business of producing school supplies. Corporation C is in the business of 734 

selling the paper, packaging, office and school supplies produced by 735 

Corporations A and B. Corporation D is in the business of operating an 736 

electronic legal research service that it sells to law firms. In 2015 and 737 

2016, Corporations A, B and C properly file a combined report as a 738 

unitary business and Corporation D properly files a separate report. The 739 

dividends Corporation A receives from Corporation D are properly treated 740 

as investment income on the combined report as income received from 741 

stock in a non-unitary corporation that qualifies as investment capital.  In 742 

2017, Corporation A makes the commonly owned group election and 743 

Corporations A, B, C and D file a combined report.  As Corporation D is 744 

included in the combined report, its stock cannot be investment capital.  745 

On that report, the dividends Corporation A receives from Corporation D 746 

are properly eliminated in computing combined business income. In 2018, 747 

Corporation A sells all of its stock in Corporation D to a third-party, 748 

realizing a capital gain on the sale. Corporation A’s capital gain on the 749 
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sale of its stock in Corporation D is treated as a capital gain from the sale 750 

of a unitary member of the combined group and is properly reported as 751 

business income on the combined report of the commonly owned group. 752 

 (b) Mechanics of making the election. A commonly owned group election must be made 753 

by the designated agent of the combined group, acting on behalf of all the corporations in the 754 

commonly owned group. The election must be made on an original, timely filed report, 755 

determined with regard to extensions of time for filing. Any commonly owned group election 756 

made on a report that is filed late will be invalid and ineffective.  757 

 (c) Effect of election in subsequent tax years. A commonly owned group election is 758 

binding for and applicable to the taxable year for which it is made and for the next six taxable 759 

years (if the first year is not a short taxable year) or the next seven taxable years (if the first year 760 

is a short taxable year).  The election is binding on all corporations that meet the capital stock 761 

requirement and continues in place regardless of whether any Federal consolidated group to 762 

which members of the combined group belong discontinues the filing of a Federal consolidated 763 

return or the designated agent of the group changes. Any corporation that enters a commonly 764 

owned group by acquisition or creation during the time that the commonly owned group election 765 

is in effect must be included in the combined group beginning with the taxable year during which 766 

the corporation enters the group, and the corporation entering the group shall be considered to 767 

have consented to the application of the election and to have waived any objection to its 768 

inclusion in the combined group. The disposition of or the failure to meet the capital stock 769 

requirement of one or more members of a combined group will not sever an election for the 770 

remaining members of the group and the departing member or members are not bound by the 771 

election.  However, reverse acquisition rules based on the Federal rules set forth in 26 CFR  772 
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1.1502-75(d)(3) will be applied in determining whether a corporation is bound by a commonly 773 

owned group election. The entrance or departure of a corporation from the commonly owned 774 

group does not change the effective periods as defined in subdivision (d) of this section. 775 

 (d) Revocation, renewal of election. A commonly owned group election, once made, 776 

cannot be revoked until after it has been effective for seven taxable years (if the election is not 777 

made on a short period return) or eight taxable years (if the election is made on a short period 778 

return), such periods hereinafter referred to as the “effective period”. When an election is made, 779 

it will continue to be automatically renewed after the effective period for another effective period 780 

indefinitely, unless the designated agent of the commonly owned group, acting on behalf of all 781 

the corporations included in the commonly owned group, affirmatively revokes the election at 782 

the end of the effective period. In the case of a revocation, a new election will not be permitted in 783 

any of the three taxable years immediately following the revocation. A revocation will be 784 

effective for the first taxable year (whether or not that taxable year is a short taxable year) after 785 

the completion of the effective period for which the prior election was in place and must be made 786 

by the designated agent on an original, timely filed combined report, determined with regard to 787 

extensions of time for filing, for that first subsequent taxable year. Every corporation that is a 788 

member of the commonly owned group is bound by such revocation. If a commonly owned 789 

group election is affirmatively revoked after the effective period, the election will terminate for 790 

the subsequent taxable year, and no commonly owned group election by any member of that 791 

commonly owned group will apply for that year and the subsequent two taxable years (if revoked 792 

on a report that is not a short period report) or the subsequent three taxable years (if revoked on a 793 

report that is a short period report). In such cases, the designated agent of that commonly owned 794 

group may make a new election beginning in the third or fourth taxable year after the revocation. 795 
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 (e) In determining the effective periods described in this section, short taxable years will 796 

not be considered or counted. However, the election or revocation may be made on a report for a 797 

short taxable year. 798 

Example 17:  Corporation A is a calendar year taxpayer for Federal income tax 799 

purposes. On April 1,  2015, Corporation A, which has 25 wholly owned 800 

subsidiaries, purchases an office building in New York State. Prior to 801 

April 1, 2015, neither Corporation A nor any of its subsidiaries had nexus 802 

with New York. Thus, Corporation A’s first taxable year in New York is a 803 

short taxable year (4/1/15-12/31/15). Corporation A, as the designated 804 

agent, makes the commonly owned group election on its first report and 805 

includes all of its 25 wholly owned subsidiaries in a combined report. 806 

Although the commonly owned group election can be made on the short 807 

period 2015 report, such period does not count in determining the seven-808 

year period for which the election is in effect.  As such, the  commonly 809 

owned group election will apply from April 1, 2015 until the tax year 810 

ending  on December 31, 2022, assuming there are no other short taxable 811 

years during this time  period. 812 

 Section 6-2.8 Other rules. (Tax Law, section 210-C)   813 

(a) For rules regarding when REITS or RICS should be included in a combined report, 814 

see Subpart 10-4 of this Subchapter.  815 

(b) A  combinable captive insurance company, as defined in section 2(11) , is required to 816 

be included in a combined report if more than 50 percent of the voting power of its capital stock 817 
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is owned or controlled directly or indirectly by a corporation subject to tax under article 9-A or a 818 

corporation required to be included in a combined report under article 9-A. 819 

 820 

SUBPART 6-3 821 

FORM OF REPORTS 822 

Sec. 823 

6-3.1  Form of reports 824 

6-3.2  Form of reports on combined basis 825 

 Section 6-3.1 Form of reports.  (Tax Law, sections 211(1), (2), (2-a), (3), 1085(n)) 826 

 (a) Reports are required to be filed on the forms and in the manner prescribed by the 827 

commissioner. The forms and instructions are available from the Department and may be 828 

downloaded from the department’s website. To the extent allowed or required by the 829 

commissioner, reports shall be filed electronically.   830 

 (b) A change in Federal taxable income must be reported on an amended New York State 831 

report and must be accompanied by a copy of the Federal amended return or the Federal revenue 832 

agent's report, and copies of all other related information.  833 

(c) Every taxpayer must submit such other reports and other information that the 834 

commissioner may require in the administration of article 9-A. 835 

 (d) Every report must include a certification that the statements in the report are true. The 836 

certification must be made by the president, vice-president, treasurer, assistant treasurer, chief 837 

accounting officer or any other officer of the taxpayer authorized to act in that capacity. The fact 838 

that an individual's name is signed on the certification of the report is prima facie evidence that 839 

the individual is authorized to sign and to certify the report on behalf of the corporation. 840 
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 Section 6-3.2 Form of reports on combined basis.  (Tax Law, section 211(1)) 841 

 (a) In all cases where a combined report is required or permitted, a combined franchise 842 

tax report must be submitted by the designated agent responsible for paying the combined tax. In 843 

addition, each member of the combined group must submit such other reports and other 844 

information that the commissioner may require. 845 

 (b) It is not necessary that all corporations in the combined group have the same 846 

accounting period. (See Subpart 2-1 of this Subchapter for information relating to accounting 847 

periods.) Where a corporation’s taxable year is different from that of the designated agent, the 848 

applicable taxable year of such corporation to be included in the combined group is the taxable 849 

year that ends within the taxable year of the designated agent. Only amounts from the months 850 

included in the combined report are used in the computation of tax for the period.  The 851 

commissioner may permit or require a corporation to use a different accounting period where 852 

appropriate. 853 

 (c) Each member of a combined group, including non-taxpayer members, annually must 854 

file an information return with the Department. This required form includes a detailed schedule 855 

of information needed to compute the combined group’s tax and the fixed dollar minimum base 856 

of each taxpayer member, including but not limited to the member’s business and investment 857 

capital and business apportionment items. This required form also must include the employer 858 

identification number (EIN) of the designated agent. 859 

 860 

SUBPART 6-4 861 

TIME AND PLACE FOR FILING REPORTS 862 

Sec. 863 
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6-4.1  Time for filing reports 864 

6-4.2  Time for filing reports of corporations ceasing to exercise franchise or be subject to tax 865 

6-4.3  Extension of time for filing reports. 866 

6-4.4  Place for filing reports. 867 

 Section 6-4.1 Time for filing reports1. (Tax Law, section 211(1)) 868 

 (a) Reports must be filed at the times set forth in this section. 869 

 (1) Every calendar-year taxpayer, except a taxable DISC and a New York S corporation, 870 

must file its annual report on or before the 15th day of April following the close of its calendar 871 

year. 872 

 (2) Every fiscal-year taxpayer, except a taxable DISC, must file its annual report on or 873 

before the 15th day of the fourth month following the close of its fiscal year. 874 

 (3) Every taxpayer, except a taxable DISC, using a 52-53 week accounting period must 875 

file its report on or before the 15th day of the fourth month following the date on which its fiscal 876 

year is deemed to have ended. A 52-53 week accounting period that ends within seven days from 877 

the last day of any calendar month will be deemed to have ended on the last day of that month. 878 

 (4)(i) Where a corporation that is not part of a Federal consolidated group becomes part 879 

of such a group on a day other than the first day of its Federal taxable year (determined without 880 

reference to its membership in the group), such taxpayer is required to file a Federal short period 881 

return for the period from the first day of its taxable year through the end of the day on which it 882 

becomes such a member. (26 CFR 1.1502-76[b].) Section 6-1.2 (b)(1) of this Part requires, in 883 

such an instance, that the taxpayer file a short period report for purposes of article 9-A covering 884 

the period covered by the Federal short period return (to the extent that it is subject to article 9-A 885 

 
1 Rules in this section reflect the current statutory rules and do not reflect the statute as it existed before the changes 
made by Part Q of Chapter 60 of the Laws of 2016 to change the filing deadlines.  
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during that period). Where the due date for the Federal short period return is established pursuant 886 

to 26 CFR 1.1502-76(c)(1), or where the Federal short period return is required pursuant to 26 887 

CFR 1.1502-76(c)(2) to be filed on or before the 15th day of the fourth month following the 888 

close of what would have been the taxpayer's Federal taxable year, determined without regard to 889 

such membership, then the due date for the article 9-A short period report shall be the due date 890 

for the Federal short period return. This provision does not apply in the case of Federal amended 891 

short period returns described in 26 CFR 1.1502-76(c)(2). The due date for the article 9-A 892 

amended report, for the same short period covered by such Federal amended return (to the extent 893 

that it is subject to article 9-A during such period), is prescribed by section 6-1.4 of this Part. 894 

 (ii) Where a taxpayer ceases to be part of a Federal consolidated group, including the case 895 

where it leaves one Federal consolidated group to join another, an article 9-A short period report 896 

is required to be filed by section 6-1.2 (b)(2) of this Part, covering the period from the beginning 897 

of its taxable year for article 9-A purposes up to the date it leaves the group. Such report shall be 898 

filed on or before the 15th day of the fourth month following the close of its taxable year under 899 

article 9-A determined without regard to its cessation of membership in such Federal 900 

consolidated group. 901 

 (5) In the case of an election made pursuant to IRC section 338, the old target (within the 902 

meaning of 26 CFR 1.338-1[c][13]) may be required to file a final report that is a short period 903 

report. In such event, the corporation, if a taxpayer, must file a short period report for purposes 904 

of article 9-A covering the same period as the Federal short period return (to the extent that it is 905 

subject to article 9-A during such period). Such report shall be filed by the due date for the 906 

Federal short period return as prescribed by 26 CFR 1.338-1(e)(6), except that this provision 907 

shall not apply to an amended return described in 26 CFR 1.338-1(e)(6)(ii)(D). The due date for 908 
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the article 9-A amended report, for the same short period covered by such Federal amended 909 

return (to the extent that it is subject to article 9-A during such period), is prescribed by section 910 

6-1.4 of this Part. 911 

 (6) In the case of an S corporation termination year, the S short year and the C short year 912 

are treated as short taxable years but the due date of the report for the S short year is the same as 913 

the due date of the report for the C short year. 914 

 Section 6-4.2 Time for filing reports of corporations ceasing to exercise franchise or be 915 

subject to tax.  (Tax Law, section 211(1)) 916 

 (a) A domestic corporation that ceases to exercise its franchise is required to file a report 917 

on the date of cessation or at such other times as the commissioner may require covering each 918 

year or period for which no report was filed. The report is required in any such case whether the 919 

corporation continues in existence and remains subject to article 9-A or is dissolved and ceases 920 

to be subject to tax.  921 

 (b) A foreign corporation that ceases to do business in New York State or to employ 922 

capital, or to own or lease property in this State in a corporate or organized capacity, or to 923 

maintain an office in this State, or to derive receipts from activity in this State and, thus, ceases 924 

to be subject to tax under article 9-A, or any corporation that ceases to be subject to tax under 925 

article 9-A because of a change of classification, is required to file a report on the date of 926 

cessation, or date of change of classification, or at such other time as the commissioner may 927 

require, covering each year or period for which no report was filed. 928 

 (c) If a corporation that is taxed on the basis of a combined report ceases to be subject to 929 

tax under article 9-A but continues to be included in the next combined report, it need not file a 930 

separate report at the time of cessation. 931 
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 Section 6-4.3 Extension of time for filing reports.  (Tax Law, section 211(1)) 932 

 (a) An automatic six-month extension of time for filing an annual report will be granted if 933 

an application for automatic extension is filed and a properly estimated tax is paid on or before 934 

the due date of the report for the taxable period for which the extension is requested. Failure to 935 

meet any of the requirements in this section makes the application invalid and any report filed 936 

after the due date will be treated as a late filed report. 937 

 (b) An automatic six-month extension of time for filing a combined report will be granted 938 

to a group of corporations filing a combined report provided an application for automatic 939 

extension is filed and properly estimated tax is paid on or before the due date of the report for the 940 

taxable period for which the extension is requested. Failure to meet any of the requirements in 941 

this section makes the application invalid and any report filed after the due date will be treated as 942 

a late filed report. To obtain an automatic extension, an application must be filed by the 943 

designated agent for the combined group. However, each taxpayer member corporation of a new 944 

combined group also must file a separate application to extend the time to file for the first period 945 

for which the new combined group actually files a combined report. In addition, each taxpayer 946 

member corporation being newly added to an existing combined group must also file a separate 947 

application to extend the time to file the report for the first period for which they are actually 948 

included in the combined group’s report. Corporations included in the combined report that are 949 

not subject to tax are not required to file a separate application to extend the time to file.  The 950 

applicant must submit the following information: 951 

(1) The name of each corporation included in the combined group. 952 

(2) The employer identification number of each corporation in the combined group. 953 
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(3) For any appropriate corporation, the beginning and ending dates of any taxable 954 

year of less than 12 months. 955 

(4) The estimated fixed dollar minimum tax for each member of the combined group 956 

that is taxable in New York State.  957 

(5) From the report filed for the taxable year immediately preceding the taxable year 958 

for which the extension is being requested, the sum of any overpayment requested to be credited 959 

to the next period, plus any tax credits to be applied to the next period. 960 

(6) If a corporation made any separate estimated tax installment payments for the 961 

taxable year for which the extension is being requested, the total amount for that corporation. 962 

(7) If a payment was made on an extension filed for the taxable year for which the 963 

extension is being requested, the corporation which filed the form and the amount of payments it 964 

made, if any. 965 

(8) Any prepayments made by the designated agent, as applicable. 966 

The designated agent for the combined group must pay with the application the properly 967 

estimated combined tax, including the tax measured by the fixed dollar minimum for each of the 968 

other taxpayers included in the combined group. 969 

 (c) On or before the expiration of the automatic six-month extension of time for filing a 970 

report, the commissioner may grant additional three-month extensions of time for filing reports 971 

when good cause exists. No more than two additional three-month extensions of time for filing a 972 

report for any taxable year may be granted. An application for each additional three-month 973 

extension must be made in writing before the expiration of the previous extension. Additional 974 

extensions of time for filing a New York S Corporation franchise tax return will not be granted. 975 

Additional extensions of time for filing by a combined group must be requested in one 976 
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application by the designated agent for the combined group. The applicant must submit the 977 

following information: 978 

 (1) its complete corporate name; 979 

 (2) its employer identification number; 980 

 (3) the reason for requesting the additional extension; and 981 

 (4) in the case of an application by a combined group, a list showing the corporate name, 982 

employer identification number, and taxable period of each of the other corporations properly 983 

included as part of the combined group. 984 

 (d) Any extension of time for filing a report granted under this Subpart will not extend 985 

the time for the payment of any tax due. (However, see section 7-1.2 of this Subchapter for 986 

extensions of time for payment of tax. Also, see section 2392.1 of this Title for provisions 987 

relating to the existence of reasonable cause for purposes of not imposing the addition to tax for 988 

failure to pay the amount of tax shown on a report where there are valid extensions of time to 989 

file.) 990 

 Section 6-4.4 Place for filing reports. 991 

 Reports must be filed electronically or mailed to the address provided in the most recent 992 

report instructions or on the New York State Department of Taxation and Finance website. Every 993 

corporation that: (1) prepares tax documents without the assistance of a tax professional; (2) uses 994 

approved e-file tax software or a computer to prepare, document, or calculate its report, 995 

extension, mandatory first installment or estimated tax payment; and (3) has broadband internet 996 

access, must file electronically. 997 

 998 

PART 7  999 
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PAYMENT OF TAX, DECLARATION AND PAYMENT OF  1000 

ESTIMATED TAX, AND COLLECTION 1001 

Subpart 7-1 Payment of Tax 1002 

Subpart 7-2  Declaration of Estimated Tax 1003 

Subpart 7-3 Payments of Estimated Tax 1004 

Subpart 7-4 Collection 1005 

 1006 

SUBPART 7-1  1007 

PAYMENT OF TAX 1008 

Sec. 1009 

7-1.1 Time for payment of tax. 1010 

7-1.2 Extension of time for payment of tax. 1011 

7-1.3 Properly estimated tax. 1012 

7-1.4 Cessation tax. 1013 

 1014 

 Section 7-1.1 Time for payment of tax. (Tax Law, sections 213(1), 1091) 1015 

 (a) The tax imposed by article 9-A is payable to the department in full at the time the 1016 

report is required to be filed. The time when the payment is required to be made is determined 1017 

without regard to any extension of time for filing such report. 1018 

 (b) Where any payment of tax that is required to be made within a prescribed period or 1019 

on or before a prescribed date is mailed in accordance with the provisions of section 2399.2 of 1020 

this Title, such payment, if not dishonored upon presentment, will be deemed timely made. 1021 

 (c) See section 2399.3 of this Title when the last day prescribed (including any 1022 
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extensions of time) for making any payment falls on a Saturday, Sunday or a legal holiday in 1023 

the State of New York. 1024 

 Section 7-1.2 Extension of time for payment of tax. (Tax Law, section 213(3))  1025 

 The Commissioner may grant a reasonable extension of time for payment of the tax 1026 

upon receipt of a written request from the taxpayer giving complete information as to the 1027 

reasons for its inability to make payment of the tax on or before the prescribed due date. 1028 

Interest must be paid on any balance due from the original due date of the report, without 1029 

regard to any extension, to the date of payment. 1030 

 Section 7-1.3 Properly estimated tax. (Tax Law, section 213(2)) 1031 

 (a) A taxpayer applying for an automatic six-month extension for filing its tax report 1032 

must pay on or before the date that its report is required to be filed, without regard to any 1033 

extension of time, its properly estimated tax. The estimated tax paid, or balance thereof, will 1034 

be deemed properly estimated if the tax paid is either: 1035 

 (1) not less than 90 percent of the tax as finally determined; or 1036 

 (2) not less than the tax shown on the taxpayer's report for the immediately 1037 

preceding taxable year, if such preceding year was a taxable year of 12 months. 1038 

 (b) For purposes of paragraph (2) of subdivision (a) of this section, the amount of the tax 1039 

shown on the taxpayer's report for the immediately preceding taxable year will be utilized, 1040 

irrespective of the amount of the tax, if any, shown on the taxpayer’s report for the second 1041 

preceding taxable year.  1042 

 Section 7-1.4 Cessation tax. (Tax Law, section 213(1)) 1043 

 Any taxpayer that ceases to exercise its franchise or to be subject to the tax imposed by 1044 

article 9-A must pay the tax, or balance thereof, at the time the report is required to be filed; 1045 
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see section 6-4.3 of this Subchapter. 1046 

SUBPART 7-2  1047 

DECLARATION OF ESTIMATED TAX 1048 

Sec. 1049 

7-2.1 Requirement of declaration. 1050 

7-2.2 Definition of estimated tax. 1051 

7-2.3 Time for filing declaration of estimated tax. 1052 

7-2.4 Amendments of declaration. 1053 

7-2.5 Report as declaration or amendment. 1054 

7-2.6 Short periods. 1055 

7-2.7 Time for filing declaration of estimated tax for short taxable year. 1056 

7-2.8 Extension of time for filing declaration of estimated tax. 1057 

 1058 

 Section 7-2.1 Requirement of declaration. (Tax Law, section 213-a(a)) 1059 

 (a) Every taxpayer subject to the tax imposed by article 9-A must make a declaration of 1060 

its estimated tax for the current taxable year if such estimated tax can reasonably be expected 1061 

to exceed $1,000 for the taxable year. 1062 

 (b) The declaration required by this section must cover a calendar-year accounting 1063 

period if the taxpayer files its report on the basis of a calendar year, or a full fiscal year if the 1064 
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taxpayer files its report on the basis of a fiscal year, unless a declaration for a short period is 1065 

required. No declaration may be made for a period of more than 12 months. 1066 

 (c) For purposes of this section, a taxable year of 52-53 weeks, in accordance with the 1067 

provisions of section 2-1.4 of this Subchapter, will be deemed a period of 12 months. Such a 1068 

taxable year of 52-53 weeks that has an accounting period that begins on or after December 26, 1069 

2014 and on or before December 31, 2014 will be deemed to begin on January 1, 2015 and end 1070 

on December 31, 2015. 1071 

 Section 7-2.2 Definition of estimated tax. (Tax Law, section 213-a(b)) 1072 

 The term “estimated tax” means the amount that a taxpayer estimates to be the tax 1073 

imposed by article 9-A for the current taxable year, less the amount that it estimates to be the 1074 

sum of any credits allowable against the tax. 1075 

 Section 7-2.3 Time for filing declaration of estimated tax. (Tax Law, section 213-a(c) 1076 

and (f)) 1077 

 A declaration of estimated tax must be filed in accordance with the following schedule: 1078 

 (a) If at any time before the first day of the sixth month of the current taxable year the 1079 

taxpayer’s estimated tax can reasonably be expected to exceed $1,000 for such taxable year, then 1080 

the declaration must be filed on or before the 15th day of the sixth month of the current taxable 1081 

year. 1082 

 (b) If no declaration is required to be filed pursuant to subdivision (a) of this section, 1083 

and at any time after the last day of the fifth month of the current taxable year and before the 1084 

first day of the ninth month of the current taxable year the taxpayer’s estimated tax can 1085 

reasonably be expected to exceed $1,000 for such taxable year, then the declaration must be 1086 

filed on or before the 15th day of the ninth month of the current taxable year. 1087 
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 (c) If no declaration is required to be filed pursuant to subdivision (a) or (b) of this 1088 

section, and at any time after the last day of the eighth month of the current taxable year and 1089 

before the first day of the twelfth month of the current taxable year the taxpayer’s estimated 1090 

tax can reasonably be expected to exceed $1,000 for such taxable year, then the declaration must 1091 

be filed on or before the 15th day of the twelfth month of the current taxable year. 1092 

 Section 7-2.4 Amendments of declaration. (Tax Law, section 213-a(d)) 1093 

 In making a declaration of estimated tax, the taxpayer is required to take into account 1094 

the facts and circumstances existing at the time as well as those reasonably to be anticipated 1095 

that relate to the prospective article 9-A tax. Amended or revised declarations may be made if 1096 

the taxpayer finds that its estimated tax differs from the estimated tax reflected in its most 1097 

recent declarations of estimated tax. However, an amended declaration may only be made on 1098 

an installment date (see section 7-3.4 of this Part—Other installments of estimated tax) and no 1099 

further amendment may be made until a succeeding installment date. The amended declaration 1100 

must be made on form CT-400 and marked "AMENDED". No refund will be issued as a result 1101 

of the filing of an amended declaration. Consideration will be given to a refund only in 1102 

connection with a completed report filed by a taxpayer for the taxable year covered by its 1103 

declaration (and amended declaration). 1104 

 Section 7-2.5 Report as declaration or amendment. (Tax Law, section 213-a(e) and (f)) 1105 

 (a) If the taxpayer files its report for the calendar year on or before February 15th of the 1106 

succeeding calendar year (or if the taxpayer files on a fiscal-year basis, on or before the 15th 1107 

day of the second month succeeding the taxable year) and pays together with such report the 1108 

balance, if any, of the full amount of the tax shown to be due on the report: 1109 

(1) Such report will be considered to be its declaration if no declaration was 1110 
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required to be filed on or before the 15th day of the ninth month of the calendar year or fiscal 1111 

year for which the tax was imposed but a declaration was required to be filed on or before the 1112 

15th day of the twelfth month of the calendar year or fiscal year pursuant to section 7-2.3 of 1113 

this Subpart. 1114 

(2) Such report will be considered as the amendment permitted by section 7-2.4 of  1115 

this Subpart to be filed on or before the 15th day of the twelfth month of the calendar year or 1116 

fiscal year if the tax shown on the report is greater than the estimate shown on the declaration 1117 

previously made. 1118 

Example 1: A taxpayer that reports on the basis of a calendar year first meets 1119 

the requirement for making a declaration of estimated tax on 1120 

September 5, 2016. The taxpayer may satisfy the requirements 1121 

for m a k i ng  a declaration of estimated tax by making and filing 1122 

its report for the 2016 taxable year on or before February 15, 1123 

2017, and paying, at the time of filing, the balance, if any, of the 1124 

full amount of tax shown to be payable. The report will be treated 1125 

as the declaration required to be filed on or before December 15, 1126 

2016. 1127 

Example 2: The taxpayer makes and files, on or before September 15, 2016, 1128 

a timely declaration of estimated tax for such year, and on or 1129 

before February 15, 2017 files its 2016 tax report and pays the 1130 

balance, if any, of the full amount of tax shown to be payable. If 1131 

the taxpayer's report shows the tax to be greater than the 1132 

estimated tax shown on the declaration, the report will be treated 1133 
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as the amended declaration permitted to be filed on or before 1134 

December 15, 2016. 1135 

 (b) The filing of a declaration or amended declaration or the payment of the last 1136 

installment of estimated tax on December 15th, or the filing of a report by February 15th of the 1137 

succeeding calendar year (or if on a fiscal-year basis, on the 15th day of the twelfth month of 1138 

the current fiscal year and the 15th day of the second month of the succeeding fiscal year), will 1139 

not relieve the taxpayer of the additional charge for underpayment of installments, under 1140 

section 1085(c), if it failed to pay the estimated tax that was due earlier in its taxable year. 1141 

 Section 7-2.6 Short periods. (Tax Law, section 213-a(g)) 1142 

 If a taxpayer is required to make a declaration of estimated tax pursuant to section 7-1143 

2.1 of this Subpart and a short taxable year is involved, a declaration for the fractional part of 1144 

the year is required. No declaration is required if the short taxable year is a period of five 1145 

months or less. 1146 

 Section 7-2.7 Time for filing declaration of estimated tax for short taxable year. (Law, 1147 

section 213-a(g)) 1148 

 In the case of a short taxable year of more than five months, the declaration of 1149 

estimated tax must be filed in accordance with the following schedule: 1150 

 (a) If at any time before the first day of the sixth month of the current taxable year the 1151 

taxpayer’s estimated tax can reasonably be expected to exceed $1,000 for such taxable year, then 1152 

the declaration must be filed on or before the 15th day of the sixth month of the current taxable 1153 

year. 1154 

 (b) If no declaration is required to be filed pursuant to subdivision (a) of this section, and 1155 

at any time after the last day of the fifth month of the current taxable year but before the first 1156 
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day of the ninth month of the current taxable year the taxpayer’s estimated tax can reasonably 1157 

be expected to exceed $1,000 for such taxable year, then the declaration must be filed on or 1158 

before the 15th day of the ninth month or the 15th day of the last month of the current taxable 1159 

year, whichever comes first. 1160 

 (c) If no declaration is required to be filed pursuant to subdivision (a) or (b) of this 1161 

section, and at any time after the last day of the eighth month of the current taxable year the 1162 

taxpayer’s estimated tax can reasonably be expected to exceed $1,000 for such taxable year, the 1163 

declaration must be filed on or before the 15th day of the last month of the current taxable 1164 

year. 1165 

 Section 7-2.8 Extension of time for filing declaration of estimated tax. (Tax Law, 1166 

section 213-a(h)) 1167 

 The Commissioner may grant a reasonable extension of time, not to exceed three 1168 

months, for the filing of any declaration of estimated tax upon receipt of a written request from 1169 

the taxpayer giving complete information as to the reasons for its inability to file the 1170 

declaration on or before the prescribed due date. 1171 

SUBPART 7-3  1172 

PAYMENTS OF ESTIMATED TAX 1173 

Sec. 1174 

7-3.1 General. 1175 

7-3.2 Definitions. 1176 

7-3.3 First installment of estimated tax for certain taxpayers. 1177 
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7-3.4 Other installments of estimated tax. 1178 

7-3.5 Impact of amendments of declaration on estimated payments. 1179 

7-3.6 Application of installments based on preceding and second preceding year's tax. 1180 

7-3.7 Interest on certain installments based on preceding and second preceding year's tax. 1181 

7-3.8 Short taxable years. 1182 

7-3.9 Extension of time. 1183 

7-3.10 Payments of installments in advance. 1184 

 1185 

 Section 7-3.1 General. 1186 

 The amount of estimated tax due as shown on a declaration of estimated tax may be 1187 

paid in installments or, at the election of the taxpayer, may be paid in full at the time of filing 1188 

the declaration. If the estimated tax is paid in installments, one installment, following any 1189 

mandatory first installment paid pursuant to section 7-3.3 of this Subpart, must accompany the 1190 

declaration. 1191 

 Section 7-3.2 Definitions. (Tax Law, section 213-b(f)) 1192 

 (a) The term “preceding year’s tax” as used in this Subpart means the tax imposed by 1193 

article 9-A for the immediately preceding calendar or fiscal year.  It also means, for purposes of 1194 

computing the first installment of estimated tax when an application has been filed for extension 1195 

of the time for filing the report required to be filed for the immediately preceding calendar or 1196 

fiscal year, the amount properly estimated (see section 7-1.3—Properly estimated tax) as the tax 1197 

imposed upon the taxpayer for such preceding calendar or fiscal year.  1198 
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 (b) The term “second preceding year’s tax” as used in this Subpart means the tax imposed 1199 

by article 9-A for the calendar or fiscal year preceding the calendar or fiscal year described in the 1200 

first sentence of subdivision (a) of this section. 1201 

 (c) For purposes of determining the calendar or fiscal year used pursuant to subdivisions 1202 

(a) and (b) of this section, short taxable years will be considered. 1203 

 Section 7-3.3 First installment of estimated tax for certain taxpayers. (Tax Law, 1204 

s e c t i o n  213-b(a)) 1205 

 (a) New York S Corporations. Every New York S corporation subject to the tax imposed 1206 

by article 9-A must pay with its report required for the immediately preceding taxable year, or 1207 

with an application for extension of the time for filing such report, a mandatory first 1208 

installment of estimated tax equal to (1) 25 percent of such preceding year's tax, if such tax 1209 

exceeded $1,000 but was equal to or less than $100,000, or (2) 40 percent of such preceding 1210 

year’s tax, if such tax exceeded $100,000. 1211 

 (b)  New York C corporations. Every New York C corporation subject to the tax 1212 

imposed by article 9-A must pay, together with form CT-300, a mandatory first installment of 1213 

estimated tax equal to (1) 25 percent of the second preceding year's tax, if such tax exceeded 1214 

$1,000 but was equal to or less than $100,000, or (2) 40 percent of the second preceding year’s 1215 

tax, if such tax exceeded $100,000. 1216 

 (c) The mandatory first installment required to be paid pursuant to this section must be 1217 

paid for a taxable year of any length, including short taxable years. 1218 

 (d) Examples. 1219 

Example 1: Corporation A, a New York C corporation, is a calendar-year filer. 1220 

Its tax for the 2015 taxable year is $200,000 and its tax for the 1221 
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2016 taxable year is $50,000. Since the mandatory first installment 1222 

of estimated tax for C corporations is based on the second 1223 

preceding year’s tax, Corporation A must pay a mandatory first 1224 

installment of estimated tax for the 2017 taxable year equal to 1225 

$80,000 (40% of $200,000).  The installment must be made on 1226 

form CT-300, on or before March 15, 2017. 1227 

Example 2: Corporation B, a New York S corporation, is a calendar-year filer. 1228 

Its tax for the 2017 taxable year is $3,000. Since the mandatory 1229 

first installment for S corporations is based on the preceding year’s 1230 

tax, Corporation B must pay a mandatory first installment of 1231 

estimated tax for the 2018 taxable year equal to $750 (25% of 1232 

$3,000). The installment must be made with its report required for 1233 

the 2017 taxable year (or with its application for extension) due on 1234 

or before March 15, 2018. 1235 

Example 3: Corporation C, a New York C corporation, has two short periods 1236 

for the 2017 taxable year. Its tax for the first 2017 short period, 1237 

January 1, 2017 through August 31, 2017, is $710,000 and its tax 1238 

for the second 2017 short period, September 1, 2017 through 1239 

December 31, 2017, is $340,000. Corporation C must pay a 1240 

mandatory first installment of estimated tax for the 2018 taxable 1241 

year equal to $284,000 (40% of $710,000) on form CT-300, on or 1242 

before March 15, 2018.  1243 

Example 4: Corporation D, a New York C corporation, is a calendar-year filer. 1244 
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Its tax for the 2015 taxable year is $10,000,000 and its tax for the 1245 

2016 taxable year is $16,000,000. Corporation D knows that a 1246 

short period report will be required pursuant to section 6-1.2 of this 1247 

Subchapterfor the period January 1, 2017 through March 31, 2017. 1248 

It must still pay a mandatory first installment of estimated tax for 1249 

the 2017 taxable year equal to $4,000,000 (40% of $10,000,000) 1250 

on form CT-300, on or before March 15, 2017. 1251 

Example 5:  Corporation E, a New York C corporation, first becomes subject to 1252 

tax under article 9-A on June 1, 2016. Its first New York taxable 1253 

year runs June 1, 2016 through December 31, 2016. Corporation E 1254 

is not required to pay a mandatory first installment of estimated tax 1255 

for the 2017 taxable year because it was not required to file a 1256 

report for the second preceding taxable year of 2015. 1257 

 Section 7-3.4 Other installments of estimated tax. (Tax Law, section 213-b(b) and (h)) 1258 

 (a) In the case of a declaration of estimated tax for a 12-month taxable year, the other 1259 

dates for filing the declaration and for installment payments are: 1260 

 Dates for filing the declaration  Dates for installment payments 1261 

(1) On or before the 15th day of   The estimated tax must be paid in three equal  1262 

the sixth month: installments (after deducting the amount of 1263 

mandatory first installment paid, if any). One 1264 

payment must be made at time of filing the 1265 

declaration, one on or before the 15th day of the 1266 

ninth month and one on or before the 15th day of 1267 
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the twelfth month of the current taxable year. 1268 

(2) On or before the 15th day of The estimated tax must be paid in two equal  1269 

the ninth month:  installments (after deducting the amount of 1270 

mandatory first installment paid, if any). One 1271 

payment must be made at the time of filing the 1272 

declaration and one on or before the 15th day of the 1273 

twelfth month of the current taxable year. 1274 

(3) On or before the 15th day of  The estimated tax must be paid in full at the time of  1275 

the twelfth month of the current filing the declaration (after deducting the amount 1276 

taxable year:  of mandatory first installment paid, if any). 1277 

 (b) If a declaration is filed after the time prescribed in section 7-2.3 of this Part, or after 1278 

the expiration of any extension of time, then the provisions of paragraphs (1)-(3) of 1279 

subdivision (a) of this section do not apply, and the taxpayer must pay at the time of filing the 1280 

declaration all installments of estimated tax that would have been payable at or before such 1281 

time if the declaration had been filed at the time prescribed in section 7-2.3 of this Part. The 1282 

remaining installments must be paid at the time and in the amounts that they would have been 1283 

payable if the declaration had been filed at the time prescribed in section 7-2.3 of this Part. 1284 

Example: Corporation X, a New York C corporation, was required to file a 1285 

declaration of estimated tax on or before June 15, 2016, but filed 1286 

its declaration for calendar year 2016 on November 18, 2016. At 1287 

the time of filing its declaration, Corporation X had failed to pay 1288 

two installments of its estimated tax for the 2016 taxable year 1289 

(i.e., the installments due on June 15, 2016 and September 15, 1290 
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2016). Upon filing the declaration on November 18, 2016, it must 1291 

pay the two installments of estimated tax that it previously failed 1292 

to pay. 1293 

 Section 7-3.5 Impact of amendments of declaration on estimated payments. (Tax 1294 

Law, section 213-b(c) and (h)) 1295 

 If any amendment of a declaration is filed, the remaining installments, if any, must be 1296 

ratably increased or decreased (as the case may be) to reflect any increase or decrease in the 1297 

estimated tax by reason of such amendment. If an amendment is made after the 15th day of the 1298 

ninth month of the current taxable year, any increase in the estimated tax must be paid at the 1299 

time of making such amendment. 1300 

Example: On June 15, 2016 Corporation Y files a declaration of estimated 1301 

tax of $14,000 for the 2016 taxable year. Corporation Y has 1302 

already paid a mandatory first installment of $2,000 on March 15, 1303 

2016 and divides the $12,000 of remaining estimated tax by three 1304 

to compute the $4,000 installment amount to be paid on June 15, 1305 

on September 15, and on December 15.  Corporation Y paid the 1306 

required $4,000 installment on June 15, 2016. On September 15, 1307 

2016 it files an amended declaration showing an estimated tax of 1308 

$20,000 for the 2016 taxable year.  The balance of $14,000 1309 

($20,000 minus $2,000 mandatory first installment and 1310 

$4,000 June estimated payment) must be paid in two 1311 

remaining installments: $7,000 on September 15, 2016 and 1312 

$7,000 on December 15, 2016. 1313 
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 Section 7-3.6 Application of installments based on preceding and second preceding 1314 

year's tax. (Tax Law, section 213-b(a) and (d)) 1315 

 Any amount of mandatory first installment paid pursuant to section 7-3.3 of this 1316 

Subpart must first be applied as payment of the first installment against the estimated tax for 1317 

the current taxable year shown on the declaration required to be filed pursuant to section 7-2.1 1318 

of this Part, and any amount remaining must be considered as a payment on account of the tax 1319 

shown on the report required to be filed by the taxpayer for the current taxable year. If no 1320 

declaration of estimated tax is required to be filed by the taxpayer pursuant to section 7-2.1 of 1321 

this Part, any amount of mandatory first installment paid pursuant to section 7-3.3 of this 1322 

Subpart will be considered as a payment on account of the tax shown on the report required to 1323 

be filed by the taxpayer for the current taxable year. 1324 

 Section 7-3.7 Interest on certain installments based on preceding and second preceding 1325 

year's tax. (Tax Law, section 213-b(a) and (e)) 1326 

 If the amount of the mandatory first installment paid pursuant to section 213-b(a) 1327 

exceeds the tax shown on the report required to be filed by the taxpayer for the taxable year for 1328 

which the amount was paid, interest will be allowed and paid on the amount by which the 1329 

amount paid exceeds the tax. Interest will be paid at the overpayment rate or rates set by the 1330 

commissioner pursuant to section 1096(e) (see Part 2393 of this Title) or, if no rate is set, at 1331 

the rate specified in section 213-b(e) from the date of payment of the amount to the 15th day of 1332 

the fourth month of the succeeding taxable year. However, no interest will be allowed or paid 1333 

if the excess is less than one dollar or if the interest becomes payable solely because of the 1334 

carry-back of a net operating loss or capital loss from a subsequent taxable year. 1335 

Example: Corporation X, a calendar-year C corporation, pays its 1336 
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mandatory first installment of $1,000 for the 2017 calendar year 1337 

on March 15, 2017. On April 17, 2018, Corporation X files its 1338 

report for the calendar year 2017 and shows a tax due of $600. 1339 

Interest will be paid on the difference of $400 from March 15, 1340 

2017 to April 15, 2018. 1341 

 Section 7-3.8 Short taxable years. (Tax Law, section 213-b(g)) 1342 

 In the case of a short taxable year of a taxpayer for which a declaration of estimated tax 1343 

is required to be made and filed, the estimated tax, after deducting the amount, if any, paid as a 1344 

mandatory first installment for such period, must be paid in equal installments. One such 1345 

installment must be paid at the time of filing the declaration, one on the 15th day of the ninth 1346 

month of the current taxable year (unless the short taxable year closed prior to such ninth 1347 

month, in which case the installment will be eliminated), and one on the 15th day of the last 1348 

month of the current taxable year. 1349 

Example:  Corporation A has a short taxable year of 10 months, from 1350 

January 1, 2017 to October 31, 2017. If there is a 1351 

reasonable expectation before June 1, 2017 that 1352 

Corporation A’s estimated tax will exceed $1,000 for 1353 

such short taxable year, the declaration is required to be 1354 

made and filed on or before June 15, 2017. The estimated 1355 

tax (after deducting the amount of mandatory first 1356 

installment paid, if any) is payable in three equal 1357 

installments: one on the date of filing the declaration and 1358 

one each on September 15, 2017 and October 15, 2017. 1359 
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If, instead, there is a reasonable expectation on or 1360 

after June 1, 2017 but before September 1, 2017 that 1361 

Corporation A’s estimated tax will exceed $1,000, the 1362 

declaration is required to be made and filed on or before 1363 

September 15, 2017. The estimated tax (after deducting the 1364 

amount of mandatory first installment paid, if any) is 1365 

payable in two equal installments: one on the date of filing 1366 

the declaration and one on October 15, 2017. 1367 

If there is a reasonable expectation on or after 1368 

September 1, 2017, but not before such date, that 1369 

Corporation A’s estimated tax will exceed $1,000, the 1370 

declaration is required to be made and filed on or before 1371 

October 15, 2017. The estimated tax (after deducting the 1372 

amount of mandatory first installment paid, if any) is 1373 

payable in full on the date of filing the declaration.   1374 

 Section 7-3.9 Extension of time. (Tax Law, section 213-b(i)) 1375 

 The commissioner may grant a reasonable extension of time, not to exceed six months, 1376 

for payment of any installment of estimated tax upon receipt of a written request from the 1377 

taxpayer giving complete information as to the reasons for its inability to pay the installment 1378 

on or before the prescribed due date. As a condition for granting an extension of time, the 1379 

commissioner may require the taxpayer to furnish a bond or other security in an amount not to 1380 

exceed twice the amount of the installment. Interest must be paid from the original due date of 1381 

the installment, without regard to any extension, to the date of payment. 1382 
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 Section 7-3.10 Payments of installments in advance. (Tax Law, section 213-b(j)) 1383 

 At the election of the taxpayer, any installment of the estimated tax may be paid prior 1384 

to the date prescribed for its payment. No interest will be allowed or paid on such prepayment. 1385 

SUBPART 7-4  1386 

COLLECTION 1387 

Sec. 1388 

7-4.1 Action to collect tax. 1389 

7-4.2 Lien of tax. 1390 

7-4.3 Release of lien. 1391 

7-4.4 Liability of transferees. 1392 
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7-4.6 Limitation of time. 1394 

7-4.7  Closing agreements. 1395 

 1396 

 Section 7-4.1 Action to collect tax. (Tax Law, section 1092(h)) 1397 

 An action may be brought at any time by the Attorney General in the name of the State 1398 

of New York, at the request of the commissioner, to recover the amount of any unpaid taxes, 1399 

additions to tax, penalties and interest due that have been assessed under article 9-A or 27 1400 

within six years prior to the date the action is commenced. 1401 

 Section 7-4.2 Lien of tax. (Tax Law, section 1092(j)(1) and (3)) 1402 

 (a) The tax (including additions to tax, penalties and interest) imposed by article 9-A 1403 

becomes a lien from the date on which the report is required to be filed (without regard to any 1404 

extension of time for filing such report), except that the tax becomes a lien no later than the 1405 
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date the taxpayer ceases to be subject to the tax imposed by article 9-A or the date the 1406 

taxpayer ceases to exercise its franchise, or do business, employ capital, own or lease property 1407 

in a corporate or organized capacity, maintain an office, or derive receipts from activity in this 1408 

State. 1409 

 (b) Each such tax is a lien and binding on the real and personal property of the 1410 

taxpayer, or of a transferee liable to pay the tax, until the tax is paid in full, or until 1411 

the expiration of 20 years from the date such taxes became due and payable, 1412 

whichever occurs first, subject to the following exceptions: 1413 

 (1) The lien of such taxes after the expiration of 10 years from the date they 1414 

became due and payable is no longer a lien as to the following: 1415 

 (i) owners of real estate who would be purchasers in good faith but for such taxes, 1416 

additions to tax, penalties or interest; and 1417 

(ii) mortgagees of real estate who would be holders in good faith but for such 1418 

taxes, additions to tax, penalties or interest. 1419 

These limitations do not apply to any transfer from a corporation subject to tax  1420 

to a person or corporation subject to tax with intent to avoid payment of any taxes, or where 1421 

with like intent the transfer is made to a grantee corporation subject to tax, or any subsequent 1422 

grantee corporation subject to tax, controlled by such grantor or that has any community of 1423 

interest with it, either through stock ownership or otherwise. 1424 

 (2) The lien of each such tax is subject to the lien of any mortgage indebtedness  1425 

existing against real property prior to the time when the tax became a lien, where such 1426 

mortgage indebtedness was incurred in good faith and was not given, directly or indirectly, to 1427 

any officer or stockholder of the corporation subject to tax owning such real property, whether 1428 
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as a purchase money mortgage or otherwise, and is also subject to the lien of local taxes and 1429 

assessments, without regard to when the lien for such taxes and assessments has accrued. 1430 

 (3) If the report is filed and the tax shown on the report to be due is paid on or before 1431 

the date on which the report is required to be filed, without regard to any extension of time for 1432 

filing such report, the lien is not enforceable against the interest of any purchaser or mortgagee 1433 

in property that is thereafter, but prior to the issuance to the taxpayer of a notice of deficiency 1434 

under section 1081, transferred to a bona fide purchaser for value, or mortgaged where the 1435 

mortgage indebtedness is incurred in good faith and the mortgage is not given directly or 1436 

indirectly to any officer or stockholder of the corporation subject to tax. 1437 

 (4) In any action to foreclose any mortgage where the mortgage indebtedness is 1438 

incurred in good faith, or to foreclose the lien of local taxes or assessments, to which the 1439 

people of the State of New York are made a party defendant by reason of the existence of a 1440 

lien for any such tax, or if no such tax was due or a lien at the time of the commencement of 1441 

such action and the filing of a notice of pendency thereof but such a tax becomes due or 1442 

becomes a lien subsequent to the time of the commencement of such action and the filing of a 1443 

notice of pendency thereof, such real property is to be sold and conveyed in such action free 1444 

from any such tax lien, and any such tax lien becomes a lien on any surplus moneys that may 1445 

result from such sale, to be determined in the proceedings for the distribution of such surplus 1446 

moneys. 1447 

 (5) Where title to mortgaged real property passes from an individual, or from another 1448 

corporation owing no franchise tax, to a corporation that is in default for such tax, the lien of 1449 

any such tax is not enforceable except as to the equity, if any, after the prior mortgage or 1450 

purchase money mortgage encumbrance. 1451 
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 (6) Where an additional tax is assessed in accordance with the provisions of article 27, 1452 

no lien for such additional tax is enforceable against property that prior to the issuance to the 1453 

taxpayer of a notice of deficiency under section 1081, had been transferred in good faith to a 1454 

bona fide transferee for value. 1455 

 Section 7-4.3 Release of lien. (Tax Law, section 1092(j)(2)) 1456 

 The commissioner may, upon application made pursuant to procedures and on a form 1457 

prescribed by the commissioner, release any real property from the lien of any tax due or to 1458 

become due under article 9-A, provided that: 1459 

 (a) such application includes an accurate description of the property to be released, 1460 

together with such other information as the commissioner may require; and 1461 

 (b) payment of the statutory fee is made together with such application, as the 1462 

commissioner may prescribe; and 1463 

 (c) payment is made to the commissioner of a sum that the commissioner deems to be 1464 

adequate as consideration for release of the lien, or a security deposit is made or a bond filed 1465 

that the commissioner deems to be sufficient to secure payment of the tax due. 1466 

 The release of a lien pursuant to this section may be recorded in the same office where 1467 

conveyances of real estate are entitled to be recorded. 1468 

 Section 7-4.4 Liability of transferees. (Tax Law, section 1093(a)) 1469 

 The liability, at law or in equity, of a transferee of property of a taxpayer for any tax, 1470 

additions to tax, penalty or interest due the commissioner under article 9-A or 27, is to be 1471 

assessed, paid and collected in the same manner and subject to the same provisions and 1472 

limitations as in the case of the tax to which the liability relates, except that the period of 1473 

limitations for assessment against the transferee will be extended by one year for each 1474 
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successive transfer, in order, from the original taxpayer to the transferee involved, but not by 1475 

more than three years in the aggregate. The term “transferee” includes, in case of successive 1476 

transfers, donee, heir, legatee, devisee, distributee, and successor by merger, consolidation or 1477 

other reorganization. 1478 

 Section 7-4.5  Service of process. (Tax Law, section 216) 1479 

 Every foreign corporation subject to the provisions of article 9-A, except a corporation 1480 

having a certificate of authority under General Corporation Law section 212 or having 1481 

authority to do business by virtue of Business Corporation Law section 1305, is required to file 1482 

with the Department of State a certificate of designation in its corporate name, signed and 1483 

acknowledged by its president or a vice-president or its secretary or treasurer, under its 1484 

corporate seal, designating the Secretary of State as its agent upon whom process in any action 1485 

provided for by article 9-A may be served within this State, and setting forth an address to 1486 

which the Secretary of State shall mail a copy of any such process against the corporation that  1487 

may be served upon the Secretary of State. In case any such corporation fails to file such 1488 

certificate of designation, it is deemed to have designated the Secretary of State as its agent 1489 

upon whom such process against it may be served; and until a certificate of designation is filed 1490 

the corporation is deemed to have directed the Secretary of State to mail copies of process 1491 

served upon the Secretary of State to the corporation at its last known office address within or 1492 

without the State. When a certificate of designation has been filed by such corporation the 1493 

Secretary of State must mail copies of process thereafter served upon the Secretary of State to 1494 

the address set forth in such certificate. Any such corporation, from time to time, may change 1495 

the address to which the Secretary of State is directed to mail copies of process, by filing a 1496 

certificate to that effect executed, signed and acknowledged in like manner as a certificate of 1497 
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designation as provided in this section. Service of process upon any such corporation or upon 1498 

any corporation having a certificate of authority under General Corporation Law section 212 1499 

or having authority to do business by virtue of Business Corporation Law section 1305, in any 1500 

action commenced at any time pursuant to the provisions of article 9-A, may be made by 1501 

either: 1502 

 (a) personally delivering to and leaving with the Secretary of State, a deputy Secretary 1503 

of State or with any person authorized by the Secretary of State to receive such service, 1504 

duplicate copies thereof at the office of the Department of State in the City of Albany, in which 1505 

event the Secretary of State must immediately send by registered mail, return receipt requested, 1506 

one of such copies to the corporation at the address designated by it or at its last known office 1507 

address within or without the State; or 1508 

 (b) personally delivering to and leaving with the Secretary of State, a deputy Secretary 1509 

of State or with any person authorized by the Secretary of State to receive such service, a copy 1510 

thereof at the office of the Department of State in the City of Albany and by delivering a copy 1511 

thereof to, and leaving such copy with the president, vice-president, secretary, assistant 1512 

secretary, treasurer, assistant treasurer or cashier of such corporation, or the officer performing 1513 

corresponding functions under another name, or a director or managing agent of such 1514 

corporation, personally outside the State. Proof of such personal service outside the State must 1515 

be filed with the clerk of the court in which the action is pending within 30 days after such 1516 

service, and such service shall be complete 10 days after proof thereof is filed. 1517 

 Section 7-4.6 Limitation of time. (Tax Law, section 219) 1518 

 The provisions of the Civil Practice Law and Rules relative to the limitation of time of 1519 

enforcing a civil remedy do not apply to any proceeding or action taken to levy, appraise, 1520 
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assess, determine or enforce the collection of any tax or penalty prescribed by article 9-A. 1521 

 Section 7-4.7 Closing agreements. (Tax Law, section 171(18)) 1522 

 The commissioner is authorized to enter into a written agreement with any taxpayer, 1523 

relative to the liability of such taxpayer with respect to any tax imposed by article 9-A, which 1524 

agreement is final and conclusive, and except upon a showing of fraud, malfeasance or 1525 

misrepresentation of a material fact: 1526 

 (a) the case may not be reopened as to the matters agreed upon nor may the agreement 1527 

be modified, by any officer, employee or agent of the State of New York; and 1528 

 (b) in any suit, action or proceeding, such agreement, or any determination, assessment, 1529 

collection, payment, cancellation, refund or credit made in accordance therewith, shall not be 1530 

annulled, modified, set aside or disregarded. 1531 

PART 8 1532 

ASSESSMENT, REVISION, REFUND AND REVIEW 1533 

Subpart 8-1 Assessment 1534 

Subpart 8-2 Limitation of Time on Credit or Refund 1535 

Subpart 8-3 Review of Determinations and Decisions 1536 

SUBPART 8-1 1537 

ASSESSMENT 1538 

Section 1539 

8-1.1 General. 1540 

8-1.2 Limitation of time on assessment. 1541 

8-1.3 Assessment of tax on combined reports. 1542 

Section 8-1.1 General. (Tax Law section 1082(a)) 1543 
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 The amount of tax due as shown on a report, or the amount of tax due that would have 1544 

been shown on a report but for a mathematical or clerical error, is deemed to be assessed on the 1545 

date of filing of the report. This includes an increase of tax as shown on any amended report, or 1546 

that would have been shown on any amended report but for a mathematical or clerical error. Any 1547 

amount paid as a tax or with respect to a tax, other than amounts paid as estimated tax, is deemed 1548 

to be assessed upon the date of receipt of payment. 1549 

Section 8-1.2 Limitation of time on assessment. (Tax Law, section 1083) 1550 

 (a) Except as otherwise provided in this section, any tax imposed by article 9-A must be 1551 

assessed within three years after the report was filed. The report is deemed to be filed on the 1552 

prescribed due date or the actual date filed, whichever is later. 1553 

 (b) Exceptions to the limitation in subdivision (a) of this section are as follows: 1554 

 (1) The tax may be assessed at any time if: 1555 

(i) no report is filed; 1556 

(ii) a false or fraudulent report is filed with intent to evade tax; or 1557 

(iii) the taxpayer fails to file a report or an amended report as required by section 211(3) 1558 

with respect to an increase or a decrease in Federal taxable income or Federal tax, or with respect 1559 

to a change, correction or renegotiation of tax that is treated in the same manner as if it were a 1560 

deficiency for Federal income tax purposes, or with respect to a computation or re-computation 1561 

of tax that is treated in the same manner as if it were a deficiency for Federal income tax 1562 

purposes. 1563 

 (2) If both the commissioner and the taxpayer have consented in writing to an extension 1564 

of time for the assessment of tax before the expiration of the time prescribed in this section for 1565 

such assessment, the tax may be assessed at any time prior to the expiration of the period agreed 1566 
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upon. The time for the assessment of tax may be extended by subsequent agreements in writing 1567 

made before the expiration of the period previously agreed upon. 1568 

 (3) If the taxpayer files a report or an amended report as required by section 211(3) with 1569 

respect to an increase or a decrease in Federal taxable income or Federal tax, or with respect to a 1570 

change, correction or renegotiation of tax that is treated in the same manner as if it were a 1571 

deficiency for Federal income tax purposes, or with respect to a computation or re-computation 1572 

of tax that is treated in the same manner as if it were a deficiency for Federal income tax 1573 

purposes, the assessment (if not deemed to have been made upon the filing of the report or 1574 

amended report) may be made at any time within two years after the report or amended report 1575 

was filed. The assessment of tax may be made for an amount up to but not exceeding the amount 1576 

of the increase in tax attributable to the Federal change, correction or renegotiation of tax, or the 1577 

computation or re-computation of tax. The amount of tax attributable to the Federal change, 1578 

correction or renegotiation, or the computation or re-computation means the amount determined 1579 

by recomputing each of the alternative tax bases for measuring the tax imposed under article 9-1580 

A, taking into account the item or items resulting in the Federal change, correction or 1581 

renegotiation, or the computation or re-computation for the taxable year. This limitation does not 1582 

affect other limitations. 1583 

 (4) If a deficiency of tax is attributable to the application of a net operating loss carryback 1584 

or a net capital loss carryback, it may be assessed within the period of limitation on assessment 1585 

for the loss year. 1586 

 (5) An erroneous refund is considered an underpayment of tax as of the date of the 1587 

refund. The assessment of deficiency may be made within two years of the erroneous refund, or 1588 
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within five years of the refund if it appears that any part of the refund was induced by fraud or 1589 

the misrepresentation of a material fact. 1590 

 (6) After the report has been filed, the taxpayer or a fiduciary representing the taxpayer 1591 

may make a written request that the tax be assessed within 18 months, if one of the following 1592 

conditions is met: 1593 

(i) the written request notifies the commissioner that the taxpayer  1594 

contemplates dissolution on or before the expiration of the 18-month period, the dissolution is in 1595 

good faith begun before the end of the 18-month period, and the dissolution is completed; 1596 

(ii) the written request notifies the commissioner that a dissolution has begun in good 1597 

faith and the dissolution is completed; or 1598 

(iii) a dissolution has been completed at the time of the written request. The assessment 1599 

made pursuant to the written request must not be made more than three years after the report was 1600 

filed, except as otherwise provided in this subdivision and subdivision (c) of this section. 1601 

 (7) The apportionment factor, as determined under section 210-A and pursuant to Part 4 1602 

of this Subchapter, upon which the taxpayer's report (or any additional assessment) was based 1603 

must not be changed during the additional period of limitation allowed in the case of non-filing 1604 

of a report of a Federal change, correction or renegotiation of tax, or a computation or re-1605 

computation of tax; or in the case of a report of a Federal change, correction or renegotiation of 1606 

tax, or a computation or re-computation of tax; or in the case of a deficiency based on a net 1607 

operating loss carryback or a net capital loss carryback. Both the commissioner and the taxpayer 1608 

are precluded from adjusting the apportionment factor in such cases. Under the same 1609 

circumstances, a petition for the redetermination of a deficiency or a notice of deficiency does 1610 

not open the apportionment factor. The apportionment factor upon which the taxpayer's report 1611 
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was based may always be changed within the three-year period described in subdivision (a) of 1612 

this section, or within the additional one-year period described in paragraph (9) of this 1613 

subdivision, if such change to the apportionment factor is related to or would be the result of the 1614 

change or correction on the amended report. 1615 

 (8) The tax may be assessed within three years after: 1616 

(i) the filing of the report containing information reporting the change in use of an 1617 

industrial waste treatment facility or of an air pollution control facility during the taxable year 1618 

that the change in use occurs; 1619 

(ii) the filing of the report for the taxable year during which the industrial waste treatment 1620 

facility or air pollution control facility is completed and the taxpayer fails to obtain a permanent 1621 

certificate of compliance; 1622 

(iii) the commissioner receives notice of the revocation of a certificate of compliance 1623 

with respect to an air pollution control facility, either from the taxpayer or as required by 1624 

Environmental Conservation Law section 19-0309, whichever notice is received earlier; or 1625 

(iv) the commissioner receives notice of revocation of the taxpayer’s certification under 1626 

General Municipal Law article 18-B as required by General Municipal Law section 959(a) with 1627 

respect to an empire zone or an empire zone equivalent area, to the extent that the tax is 1628 

attributable to such decertification. 1629 

 (9) If the taxpayer files an amended report on or after April 12, 2018, other than an 1630 

amended report as required by  section 211(3) and further described in paragraph (3) of this 1631 

subdivision, the assessment (if not deemed to have been made upon the filing of the amended 1632 

report) attributable to a change or correction on the amended report from a prior report may be 1633 

made at any time within one year after filing the amended report or within three years after filing 1634 
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the original report, whichever is later. The assessment of tax includes the recovery of a refund 1635 

paid to the taxpayer. This limitation does not affect other limitations. 1636 

 (c) Tax may be assessed at any time within six years after filing the report if the taxpayer 1637 

omits from gross income an amount properly includible that is in excess of 25 percent of the 1638 

amount of gross income stated in the report. 1639 

 (d) Tax may be assessed at any time within one year after the revocation of a certificate 1640 

of completion issued pursuant to Environmental Conservation Law section 27-1419 by a 1641 

determination issued pursuant to section 27-1419, after the determination is final and is no longer 1642 

subject to judicial review. 1643 

 (e) For any of the transactions defined in section 1085(p)(3), if the taxpayer fails to file, 1644 

disclose or provide any statement, report or other information as required by section 25(a), tax 1645 

may be assessed at any time within the later of: 1646 

 (1) one year after the commissioner is provided with the required statement, report or 1647 

other information or one year after the date upon which the requirements of section 25(c) are met 1648 

for any such transaction, whichever is earlier; or 1649 

 (2) six years after the taxpayer’s report was filed, if the deficiency is attributable to an 1650 

abusive tax avoidance transaction, as that term is defined in section 1083(c)(11)(C), including 1651 

but not limited to the transactions described in section 1085(k-1)(5). 1652 

 (f) After the mailing of the notice of deficiency, the running of the period of limitation on 1653 

assessment or collection of tax or other amount (or a transferee's liability) is suspended for the 1654 

period between the date of filing a timely petition with the Division of Tax Appeals under 1655 

section 1089 or a timely request for a conciliation conference with the Bureau of Conciliation 1656 

and Mediation Services pursuant to section 4000.3 of this Title and the date upon which the 1657 



Parts 5 through 9 DRAFT January 2021 
 

‐ 74 ‐ 
 

petition or request is no longer subject to administrative review pursuant to Part 3000 of this 1658 

Title. 1659 

Section 8-1.3 Assessment of tax on combined reports. 1660 

 (a) Where the tax is computed on the basis of a combined report, the commissioner may 1661 

assess the entire amount of the tax and the Metropolitan Transportation Business Tax Surcharge, 1662 

as imposed under section 209-B and pursuant to Part 9 of this Subchapter, against any one or 1663 

more of the taxpayers covered by the combined report, in such proportions as the commissioner 1664 

determines, but every such taxpayer is liable for the entire amount. 1665 

 (b) In the case of a taxpayer that computes its tax on the basis of a combined report where 1666 

the requirements for filing a combined report are not met or in the case of the inclusion of one or 1667 

more corporations where the requirements for inclusion of the corporation or corporations are 1668 

not met, the tax assessed is: 1669 

 (1) for the corporations that do not meet the requirements to file on a combined basis, the 1670 

amount that would have been required to be shown on the taxpayer’s report if the taxpayer had 1671 

filed on a separate company basis; and 1672 

 (2) for the corporations that meet the requirements to file on a combined basis, the 1673 

amount that would have been required to be shown if the reports had been filed in combination 1674 

only with those corporations that meet the requirements for filing on a combined basis. 1675 

SUBPART 8-2 1676 

LIMITATION OF TIME ON CREDIT OR REFUND 1677 

Section 1678 

8-2.1  General. 1679 

8-2.2  Extension of time by agreement. 1680 
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8-2.3  Notice of change or correction of Federal income. 1681 

8-2.4  Overpayment attributable to net operating loss carryback or net capital loss carryback. 1682 

8-2.5  Failure to file claim within prescribed period. 1683 

8-2.6  Effect of administrative review. 1684 

8-2.7  Limit on amount of credit or refund. 1685 

8-2.8  Early filing or prepayment by taxpayer. 1686 

Section 8-2.1 General. (Tax Law, section 1087(a)) 1687 

 (a) If the taxpayer has filed a report for the taxable year: 1688 

 (1) a claim for credit or refund of an overpayment of tax must be filed by the taxpayer 1689 

within three years from the time such report was filed or two years from the time the tax was 1690 

paid, whichever is later; 1691 

 (2) in the case of any overpayment arising from an erroneous denial by the Department of 1692 

Environmental Conservation of a certificate of completion pursuant to Environmental 1693 

Conservation Law section 27-1419, a claim for credit or refund of an overpayment of tax must 1694 

be filed by the taxpayer two years from the time a final determination to the effect that such 1695 

denial was erroneous is made and is no longer subject to judicial review, if later than the time 1696 

periods described in paragraph (1) of this subdivision. 1697 

 (b) If no report has been filed, a claim for credit or refund of an overpayment of tax must 1698 

be filed by the taxpayer within two years from the time the tax was paid. 1699 

 (c) The following limitations apply with respect to the amount of the credit or refund 1700 

filed by the taxpayer pursuant to subdivision (a) or subdivision (b) of this section: 1701 

 (1) If the taxpayer’s claim is filed within the three-year period from the time the report 1702 

was filed pursuant to subdivision (a)(1) of this section, the amount of credit or refund cannot 1703 
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exceed the portion of the tax paid within the three years immediately preceding the filing of the 1704 

claim plus the period of any extension of time for filing the report. 1705 

 (2) If the taxpayer’s claim is filed within the two-year period from the time the tax was 1706 

paid pursuant to subdivision (a)(1) of this section, the amount of the credit or refund cannot 1707 

exceed the portion of the tax paid during the two years immediately preceding the filing of the 1708 

claim. 1709 

 (3) If the taxpayer’s claim is filed within the two-year period from the time a final 1710 

determination is made pursuant to subdivision (a)(2) of this section, the amount of the credit or 1711 

refund may exceed the portion of the tax paid during the two years immediately preceding the 1712 

claim, but only to the extent of the amount of the overpayment attributable to the denial of the 1713 

certificate of completion, as described in  subdivision (a)(2). 1714 

 (4) If no claim is filed by the taxpayer, the amount of a credit or refund cannot exceed the 1715 

amount that would be allowed if a claim had been filed on the date the credit or refund is 1716 

allowed. 1717 

 (d) Special restrictions apply to proceedings on a claim for refund of tax paid as a result 1718 

of an increase or a decrease in Federal taxable income or Federal tax, or a change, correction or 1719 

renegotiation of tax treated in the same manner as if it were a deficiency for Federal income tax 1720 

purposes, or a computation or re-computation of tax treated in the same manner as if it were a 1721 

deficiency for Federal income tax purposes or as a result of a net operating loss carryback or a 1722 

net capital loss carryback. These restrictions are the same as those set forth in section 8-1.2(b)(7) 1723 

of this Part, and such restrictions apply both to the commissioner and to the taxpayer. 1724 

Section 8-2.2 Extension of time by agreement. (Tax Law, section 1087(b)) 1725 
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 (a) If there is an extension by agreement under section 1083(c)(2) of the time for 1726 

assessment, the period for filing a claim for credit or refund, or for making a credit or refund if 1727 

no claim is filed, does not expire prior to six months after the expiration of the extended period. 1728 

 (b) The amount of any credit or refund, as described in subdivision (a) of this section, 1729 

cannot exceed the portion of the tax paid after the execution of the agreement and before the date 1730 

of filing the claim or the making of the credit or refund, plus the portion of tax paid within the 1731 

applicable period as if the claim had been filed on the date the agreement was executed. 1732 

Section 8-2.3 Notice of change or correction of Federal income. (Tax Law, sections 1733 

211(3), 1087(c)) 1734 

 (a) If the taxpayer is required to file a report or an amended report with respect to a 1735 

decrease or an increase in Federal taxable income or Federal tax, or with respect to a Federal 1736 

change, correction or renegotiation of tax treated in the same manner as if it were an 1737 

overpayment for Federal income tax purposes, or a computation or re-computation of tax treated 1738 

in the same manner as if it were an overpayment for Federal income tax purposes, a report or 1739 

amended report is required to be filed: 1740 

 (1) within 90 days of the final Federal determination; or 1741 

 (2) in the case of a combined report, within 120 days of the final Federal determination. 1742 

 (b) If the report or amended report is not filed within the period specified in subdivision 1743 

(a) of this section, interest on any resulting credit or refund ceases to accrue after such period has 1744 

expired. 1745 

 (c) The claim for credit or refund of any resulting overpayment of tax must be filed by 1746 

the taxpayer within two years from the end of the period specified in subdivision (a) of this 1747 

section. 1748 
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 (d) The amount of refund or credit is limited to the reduction in tax attributable to the 1749 

Federal change, correction or renegotiation, or the computation or re-computation, and must be 1750 

computed without change in the apportionment factor, as determined under section 210-A and 1751 

pursuant to Part 4 of this Subchapter upon which the taxpayer's report (or any additional 1752 

assessment) was based. 1753 

Section 8-2.4 Overpayment attributable to net operating loss carryback or net capital loss 1754 

carryback. (Tax Law, section 1087(d)) 1755 

 (a) A claim for credit or refund of so much of an overpayment as is attributable to the 1756 

application to the taxpayer of a net operating loss carryback or a net capital loss carryback must 1757 

be filed within whichever of the times prescribed below expires the latest: 1758 

 (1) within three years from the time the report was due for the taxable year of the loss, 1759 

determined with regard to any extension of time for filing such report; or 1760 

 (2) within the time prescribed by section 8-2.2 of this Subpart—that is, within six months 1761 

after the expiration of the period within which an assessment may be made pursuant to the 1762 

agreement or any extension of the agreement, with respect to the taxable year of the loss; or 1763 

 (3) where applicable, within the time prescribed in section 8-2.3 of this Subpart—that is, 1764 

within two years from the 90th day (or 120th day, in the case of a combined report) after the final 1765 

Federal determination, with respect to the taxable year to which the net operating loss or the net 1766 

capital loss is being carried back where the net operating loss or the net capital loss is attributable 1767 

to the Federal change, correction or renegotiation, or the computation or re-computation. 1768 

 (b) If the claim for credit or refund is filed after the time prescribed in section 8-2.1 of 1769 

this Subpart, or after the time prescribed in section 8-2.2 of this Subpart, if applicable, with 1770 

respect to the taxable year to which the net operating loss or the net capital loss is being carried 1771 
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back, the amount of the credit or refund must be computed without changing the apportionment 1772 

factor, as determined under section 210-A and pursuant to Part 4 of this Subchapter, upon which 1773 

the taxpayer's report (or any additional assessment) was based. 1774 

Section 8-2.5 Failure to file claim within prescribed period. (Tax Law section 1087(e)) 1775 

 No credit or refund will be allowed or made, except as provided in section 8-2.6 of this 1776 

Subpart or section 8-3.4 of this Part, after the expiration of the applicable period of limitation 1777 

specified in this Part, unless a claim for credit or refund is filed by the taxpayer within the period 1778 

of limitation. Any later credit will be void and any later refund will be erroneous. No period of 1779 

limitation specified in any other law or regulation will apply to the recovery by a taxpayer of 1780 

moneys paid with respect to taxes under article 9-A. 1781 

Section 8-2.6 Effect of administrative review. (Tax Law section 1087(f)) 1782 

 If a notice of deficiency for a taxable year has been mailed to the taxpayer under section 1783 

1081, and if the taxpayer either files a timely petition with the Division of Tax Appeals under 1784 

section 1089 or files a timely request for a conciliation conference with the Bureau of 1785 

Conciliation and Mediation Services pursuant to section 4000.3 of this Title, a determination 1786 

may be made pursuant to the administrative review following such filing that the taxpayer has 1787 

made an overpayment for that year (whether or not a determination has been made that there was 1788 

a deficiency for that year). No separate claim for credit or refund for that year may be filed, and 1789 

no credit or refund for that year will be allowed or made, except: 1790 

 (a) as to overpayments that are the subject of such a determination that has become final; 1791 

and 1792 

 (b) as to any amount collected in excess of an amount computed in accordance with such 1793 

a determination that has become final; and 1794 
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 (c) as to any amount collected after the expiration of the period of limitation upon 1795 

levying; and 1796 

 (d) as to any amount claimed as a result of a change or correction described in section 8-1797 

2.3 of this Subpart. 1798 

Section 8-2.7 Limit on amount of credit or refund. (Tax Law section 1087(g)) 1799 

 (a) The amount of overpayment described in section 8-2.6 of this Subpart will, when the 1800 

determination of the  overpayment has become final, be credited or refunded in accordance with 1801 

section 1086(a), and must not exceed the amount of tax determined as part of the final 1802 

determination to have been paid: 1803 

 (1) after the mailing of the notice of deficiency; or 1804 

 (2) within the period that would be applicable under section 8-2.1, 8-2.2 or 8-2.3 of this 1805 

Subpart if, on the date of the mailing of the notice of deficiency, a claim has been filed stating 1806 

the grounds upon which the overpayment has been determined. 1807 

 (b) Special restrictions apply to proceedings on a petition for redetermination of a 1808 

deficiency where the notice of deficiency is issued as a result of an increase or a decrease in 1809 

Federal taxable income or Federal tax, or a change, correction or renegotiation of tax treated in 1810 

the same manner as if it were a deficiency for Federal income tax purposes, or a computation or 1811 

re-computation of tax treated in the same manner as if it were a deficiency for Federal income 1812 

tax purposes (see section 8-1.2(b)(3) of this Part); or as a result of a net operating loss carryback 1813 

or a net capital loss carryback (see section 8-1.2(b)(4) of this Part). These restrictions are the 1814 

same as those set forth in section 8-1.2(b)(7) of this Part, and such restrictions apply both to the 1815 

commissioner and to the taxpayer. 1816 

Section 8-2.8 Early filing or prepayment by taxpayer. (Tax Law section 1087(h) and (i)) 1817 
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 For purposes of the limitations specified in this Subpart: 1818 

 (a) Any report filed by the taxpayer before the last day prescribed for its filing is deemed 1819 

to have been filed on such last day, without regard to any extension granted to the taxpayer. 1820 

 (b) Any tax paid by the taxpayer before the last day prescribed for its payment (including 1821 

any amount paid by the taxpayer as estimated tax for a taxable year), without regard to any 1822 

extension granted to the taxpayer, is deemed to have been paid on the 15th day of the third 1823 

month following the close of the taxable year, for taxable years beginning before January 1, 1824 

2016, and on the 15th day of the fourth month following the close of the taxable year, for taxable 1825 

years beginning on or after January 1, 2016. 1826 

 1827 

SUBPART 8-3 1828 

REVIEW OF DETERMINATIONS AND DECISIONS 1829 

Sec 1830 

8-3.1  General. 1831 

8-3.2  Judicial review exclusive remedy of taxpayer. 1832 

8-3.3  Assessment pending review; review bond. 1833 

8-3.4  Credit, refund or abatement after review. 1834 

8-3.5  Date of finality of Division of Tax Appeals determination or Tax Appeals Tribunal 1835 

decision. 1836 

Section 8-3.1 General. (Tax Law section 1090(a)) 1837 

 A decision of the Tax Appeals Tribunal is subject to judicial review sought by any 1838 

taxpayer affected by the decision. A taxpayer seeking such review must do so pursuant to Civil 1839 
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Practice Law and Rules article 78. An application for judicial review must be made within four 1840 

months of notice of the decision being sent to the taxpayer by certified or registered mail. 1841 

Section 8-3.2 Judicial review exclusive remedy of taxpayer. (Tax Law section 1090(b)) 1842 

 The review of a decision of the commissioner provided for by this Subpart is the only 1843 

remedy available to a taxpayer for judicial review of the taxpayer's tax liability under article 9-A. 1844 

Section 8-3.3 Assessment pending review; review bond. (Tax Law section 1090(c))  1845 

 Irrespective of any restrictions on the assessment and collection of deficiencies (see 1846 

Subpart 8-1 of this Part and Subpart 7-4 of this Subchapter—Collection), the commissioner may 1847 

assess a deficiency after the expiration of the four-month period specified in section 8-3.1 of this 1848 

Subpart, even if an application for judicial review with respect to that deficiency has been duly 1849 

made by the taxpayer. The commissioner may not assess the deficiency if the taxpayer, at or 1850 

before the time the taxpayer's application for review is made, has done one of the following: 1851 

 (a) paid the deficiency; 1852 

 (b) deposited the amount of the deficiency with the commissioner; or 1853 

 (c) filed with the commissioner a bond (which may be a jeopardy bond under section 1854 

1094(h)) in the amount of the portion of the deficiency, including interest and other amounts, for 1855 

which the application for review is made. The bond must also secure all costs and charges that 1856 

may accrue against the taxpayer in the prosecution of the proceeding, including costs of all 1857 

appeals, and with surety approved by a New York Supreme Court justice. The bond must be 1858 

conditioned upon the payment of the deficiency, including interest and other amounts, as finally 1859 

determined and such costs and charges. If as a result of a waiver of the restrictions on the 1860 

assessment and collection of a deficiency any part of the amount determined by the 1861 
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commissioner is paid after the filing of the review bond, the bond will be proportionately 1862 

reduced, upon the request of the taxpayer.  1863 

Section 8-3.4 Credit, refund or abatement after review. (Tax Law section 1090(d)) 1864 

 If the amount of a deficiency determined by the commissioner is disallowed in whole or 1865 

in part by the court of review, the amount so disallowed will be credited or refunded to the 1866 

taxpayer. It is not necessary for the taxpayer to make a claim for the credit or refund. If the 1867 

taxpayer has not made payment, the amount will be abated. 1868 

Section 8-3.5 Date of finality of Division of Tax Appeals determination or Tax Appeals 1869 

Tribunal decision. (Tax Law section 1090(e)) 1870 

 (a) A determination of an administrative law judge in the Division of Tax Appeals is final 1871 

unless any party to the hearing takes exception by timely requesting a review by the Tax Appeals 1872 

Tribunal as provided by section 2006. 1873 

 (b) A decision of the Tax Appeals Tribunal becomes final upon: 1874 

 (1) the expiration of the four-month period prescribed in section 8-3.1(a) of this Subpart, 1875 

if no application for review has been made within the four-month period; 1876 

 (2) the expiration of the time for all further judicial review, if an application for review 1877 

has been duly made; or 1878 

 (3) the rendering by the Tax Appeals Tribunal of a decision in accordance with the 1879 

mandate of the court on review. 1880 

 (c) Notwithstanding the provisions of subdivision (b) of this section, for the purpose of 1881 

making an application for review, the decision of the Tax Appeals Tribunal is deemed final on 1882 

the date the notice of decision is sent by certified or registered mail to the taxpayer. 1883 
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PART 9 1884 

METROPOLITAN TRANSPORTATION BUSINESS TAX SURCHARGE  1885 

 Subpart 9 – 1  General 1886 

 Subpart 9 – 2  MCTD Apportionment Percentage 1887 

 Subpart 9 – 3  Property Factor of MCTD Apportionment Percentage 1888 

 Subpart 9 – 4  Receipts Factor of MCTD Apportionment Percentage 1889 

 Subpart 9 – 5  Payroll Factor of MCTD Apportionment Percentage 1890 

 Subpart 9 – 6  Other Rules 1891 

SUBPART 9-1  1892 

GENERAL 1893 

Sec. 1894 

9-1.1 Definitions. 1895 

9-1.2 Imposition of the tax surcharge. 1896 

9-1.3 Activities deemed insufficient to subject corporations to the tax surcharge. 1897 

 1898 

Section 9-1.1. Definitions. 1899 

(a) The term “Metropolitan Commuter Transportation District” (abbreviated in this Part 1900 

as MCTD) is defined in Public Authorities Law section 1262 and includes the City of New York 1901 

(New York, Bronx, Kings, Queens and Richmond Counties) and the Counties of Dutchess, 1902 

Nassau, Orange, Putnam, Rockland, Suffolk and Westchester. 1903 

(b)(1) The term “surcharge taxpayer” means every corporation other than a New York S 1904 

corporation, as defined in section 208(1-A), that is exercising its corporate franchise or doing 1905 
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business, employing capital, owning or leasing property in a corporate or organized capacity, 1906 

maintaining an office or deriving receipts from activity in the MCTD. 1907 

 (2) In the case of a combined group that has at least one corporation included in the 1908 

combined report that is itself exercising its corporate franchise or doing business, employing 1909 

capital, owning or leasing property in a corporate or organized capacity, maintaining an office or 1910 

deriving receipts from activity in the MCTD: 1911 

 (i) The term “surcharge taxpayer” means every such corporation. 1912 

 (ii) Where the surcharge taxpayer is either permitted or required by a provision of this 1913 

Part to take some action, such action shall be taken by the combined group’s designated agent. 1914 

(iii) For purposes of determining the MCTD apportionment percentage, pursuant 1915 

to Subpart 9-2 of this Part, and of computing the property, business receipts, and payroll factors, 1916 

pursuant to Subparts 9-3, 9-4, and 9-5 of this Part, respectively, the term “surcharge taxpayer” 1917 

shall include each corporation properly includable in the combined report. 1918 

 (c) The term “surcharge base” means the tax imposed on the surcharge taxpayer due on 1919 

such taxpayer’s corporate franchise tax report, before the deduction of any credits allowed. In the 1920 

case of a combined report, the term “surcharge base” means the tax due on the combined report 1921 

before the deduction of any credits allowed, and also includes the amount of fixed dollar 1922 

minimum tax for each member of the combined group that is itself exercising its corporate 1923 

franchise or doing business, employing capital, owning or leasing property in a corporate or 1924 

organized capacity, maintaining an office or deriving receipts from activity in the MCTD. 1925 

  (d) The terms “doing business, employing capital, owning or leasing property in a 1926 

corporate or organized capacity or maintaining an office in the MCTD” have the same meaning 1927 

as in subdivisions (b) through (e) of section 1-3.2 of this Subchapter, except that the definitions 1928 
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of such terms shall be adapted to this Part.  For example: “tax surcharge” shall be substituted for 1929 

“tax”; “surcharge taxpayer” shall be substituted for “taxpayer”; “the MCTD” shall be substituted 1930 

for “New York State” and “the state”; and “any corporation” shall be substituted for “foreign 1931 

corporation.” 1932 

 (e) The term “deriving receipts from activity” has the same meaning as in subdivision (f) 1933 

of section 1-3.2 of this Subchapter, except that the definition of such term shall be adapted to this 1934 

Part. For example: “tax surcharge” shall be substituted for “tax”; “the MCTD” shall be 1935 

substituted for “New York State” and “the state”; “MCTD receipts” shall be substituted for 1936 

“New York receipts”; and “any corporation” shall be substituted for “foreign corporation.” If a 1937 

surcharge taxpayer elects to use the fixed percentage method to apportion receipts from qualified 1938 

financial instruments to the State pursuant to section 210-A(5)(a)(1) and section 4-2.4(c) of this 1939 

Subchapter, and further described in section 9-4.1(d) of this Part, then 90 percent of the eight 1940 

percent specified pursuant to such election shall be used to determine whether the taxpayer is 1941 

deriving receipts from activity in the MCTD. In addition, the same adjustments by the 1942 

commissioner to the receipts thresholds apply, based on an annual year-end review of the 1943 

Consumer Price Index by the commissioner, pursuant to section 1-3.2(f)(5) of this Subchapter, 1944 

except that the authority to make such adjustments to the MCTD receipts thresholds is found in 1945 

section 209-B(1)(e). 1946 

Section 9-1.2. Imposition of the tax surcharge. (Tax Law, section 209-B) 1947 

 (a) In addition to the tax imposed by section 209, a tax surcharge is imposed on every 1948 

surcharge taxpayer for the privilege of exercising its corporate franchise, or of doing business, or 1949 

of employing capital, or of owning or leasing property in a corporate or organized capacity, or of 1950 

maintaining an office, or of deriving receipts from activity in the MCTD. 1951 
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 (b) The tax surcharge is imposed on the surcharge base that is apportioned to the MCTD 1952 

based on the surcharge taxpayer’s business activity carried on within the MCTD. 1953 

 (c) The tax surcharge will not be allowed as a deduction in the computation of any tax 1954 

imposed under the Tax Law; and the credits otherwise allowable under article 9-A will not be 1955 

allowed against the tax surcharge. 1956 

 (d) Every surcharge taxpayer that continues to do business, employ capital, own or lease 1957 

property in a corporate or organized capacity, or derive receipts from activity in the MCTD after 1958 

it has been dissolved by the filing of a certificate of dissolution, by proclamation or otherwise, or 1959 

after it surrenders its authority to do business is subject to the tax surcharge. 1960 

 (e) Every surcharge taxpayer that is a foreign corporation subject to tax under section 1-1961 

3.2 of this Subchapter and is engaged within the MCTD in any one or more of the activities 1962 

described in subdivision (a) of this section is subject to the tax surcharge regardless of whether it 1963 

is authorized to do business in New York State. 1964 

 (f)(1) A corporation engaged within the MCTD in any of the activities described in 1965 

subdivision (a) of this section is subject to the tax surcharge: 1966 

(i) for any taxable year or part of a taxable year during which it engages in any of the  1967 

activities described in subdivision (a) of this section; and 1968 

(ii) for any subsequent taxable year during which it engages in any of the activities  1969 

described in subdivision (a) of this section. 1970 

 (2)(i) A corporation deriving receipts from activity in the MCTD is deemed to be 1971 

deriving receipts for all of its taxable year or part of its taxable year from the date in such taxable 1972 

year of its first receipt derived from activity in the MCTD. 1973 
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 (ii) A corporation doing business in the MCTD because it issues credit cards, as 1974 

described in section 1-3.2(b)(3) of this Subchapter and adapted to this Part, is deemed to be 1975 

doing business for all of its taxable year or part of its taxable year from the date in such taxable 1976 

year on which it issues its first credit card in the MCTD. 1977 

 (3)(i) A corporation deriving receipts from activity in the MCTD in its first taxable year, 1978 

if also deriving receipts in the subsequent taxable year, is deemed to be deriving receipts from 1979 

the beginning of the subsequent taxable year. 1980 

 (ii) A corporation doing business in the MCTD because it issues credit cards, as 1981 

described in section 1-3.2(b)(3) of this Subchapter and adapted to this Part, in its first taxable 1982 

year, if also doing business in the subsequent taxable year, is deemed to be doing business from 1983 

the beginning of the subsequent taxable year. 1984 

Section 9-1.3. Activities deemed insufficient to subject corporations to the tax surcharge. 1985 

(Tax Law, section 209-B(3)) 1986 

 A corporation shall not be deemed to be doing business, employing capital, owning or 1987 

leasing property, maintaining an office or deriving receipts from activity within the MCTD 1988 

because of: 1989 

 (a) the maintenance of cash balances with banks or trust companies in the MCTD; 1990 

 (b) the ownership of shares of stock or securities that are kept in the MCTD if: 1991 

 (1) kept in a safe deposit box, safe, vault or other receptacle rented for such purpose; 1992 

 (2) pledged as collateral security; or  1993 

 (3) deposited into safekeeping or custody accounts with one or more banks, trust 1994 

companies or brokers who are members of a recognized security exchange; 1995 

 (c) the taking of any action by a bank, trust company or broker in the MCTD incidental 1996 
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to the rendering of safekeeping or custodian service to the corporation as described in 1997 

subdivision (b)(3) of this section; 1998 

 (d) the maintenance of an office in the MCTD by one or more officers or directors of 1999 

the corporation who are not employees of the corporation, unless the corporation is otherwise 2000 

doing business or employing capital in the MCTD or owns or leases property in the MCTD; 2001 

 (e) the keeping of books or records of the corporation in the MCTD, unless such books 2002 

or records are kept by employees of the corporation or if such corporation otherwise does 2003 

business, employs capital, owns or leases property, maintains an office, or derives receipts from 2004 

activities within in the MCTD; 2005 

 (f) the acquisition of one or more security interests in real or tangible personal property 2006 

located in the MCTD; 2007 

 (g) the acquisition of title to property located in the MCTD through the foreclosure of a 2008 

security interest; 2009 

 (h) the holding of meetings of the board of directors in the MCTD, where such directors 2010 

are not employees of the corporation and if the corporation is not otherwise doing business, 2011 

employing capital, owning or leasing property, maintaining an office, or deriving receipts from 2012 

activities within the MCTD; or 2013 

 (i) any combination of the foregoing activities. 2014 

 2015 

SUBPART 9-2  2016 

MCTD APPORTIONMENT PERCENTAGE 2017 

Sec. 2018 

9-2.1 Apportionment of surcharge base to the MCTD. 2019 
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9-2.2 Computation of the MCTD apportionment percentage. 2020 

 2021 

Section 9-2.1.  Apportionment of surcharge base to the MCTD. 2022 

 (a) A surcharge taxpayer must apportion its surcharge base by multiplying such surcharge 2023 

base by its MCTD apportionment percentage. 2024 

 (b) The MCTD apportionment percentage is determined by a three-factor formula, as 2025 

described in section 9-2.2 of this Subpart. 2026 

Section 9-2.2. Computation of the MCTD apportionment percentage. 2027 

 (a) The surcharge taxpayer's MCTD apportionment percentage is computed using a 2028 

formula consisting of three factors, expressed as percentages. The three factors are: 2029 

 (1) real and tangible personal property that is located within the MCTD and all such 2030 

property that is located in New York State, including real and tangible personal property that is 2031 

rented to the surcharge taxpayer; 2032 

 (2) business receipts from within the MCTD and all business receipts from New York 2033 

State; and 2034 

 (3) payroll within the MCTD and all payroll from New York State. 2035 

 (b) The MCTD apportionment percentage is computed by adding together the surcharge 2036 

taxpayer's real and tangible personal property factor, business receipts factor and payroll factor, 2037 

and dividing by three. If a factor is missing, the other two factors will be added together and the 2038 

total divided by two.  If two factors are missing, the remaining factor is the MCTD 2039 

apportionment percentage. A factor is missing only if both the numerator and the denominator 2040 

are zero. 2041 

SUBPART 9-3  2042 
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PROPERTY FACTOR OF MCTD APPORTIONMENT PERCENTAGE 2043 

Sec. 2044 

9-3.1 Computation of the property factor. 2045 

9-3.2 Election for fair market value. 2046 

9-3.3 Real and tangible personal property rented to the surcharge taxpayer. 2047 

 2048 

Section 9-3.1. Computation of the property factor. 2049 

 (a) The percentage of the surcharge taxpayer's real property and tangible personal 2050 

property, whether owned by or rented to the surcharge taxpayer, that is within the MCTD is 2051 

determined by dividing the average value of such property within the MCTD (without deduction 2052 

of any encumbrances) by the average value of all such property within New York State (without 2053 

deduction of any encumbrances). For purposes of this section, the value of real property owned 2054 

by the surcharge taxpayer and the value of tangible personal property owned by the surcharge 2055 

taxpayer means the adjusted basis of such properties for Federal income tax purposes. The value 2056 

of real and tangible personal property rented to the surcharge taxpayer is addressed in the 2057 

provisions of section 9-3.3 of this Subpart. 2058 

 (b) The term “real property” includes land, buildings, structures, and improvements 2059 

thereon. In addition, it includes shares in a cooperative housing corporation, as defined in IRC 2060 

section 216(b), in connection with the grant or transfer of a proprietary leasehold. Such shares in 2061 

a cooperative housing corporation will be deemed to be owned within New York State if the 2062 

property owned or leased by such corporation, as described in IRC section 216(b)(1)(B), is 2063 

located in New York State, and such shares will be deemed to be owned within the MCTD if 2064 

such property is located within the MCTD. 2065 
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 (c) The term “tangible personal property” means corporeal personal property, such as 2066 

machinery, tools, implements, goods, wares and merchandise. It does not mean money, deposits 2067 

in banks, shares of stock, bonds, notes, credits or evidences of any interest in property and 2068 

evidences of debt. 2069 

 (d)(1) The average value of real property owned by the surcharge taxpayer and tangible 2070 

personal property owned by the surcharge taxpayer is determined in accordance with the 2071 

provisions of section 3-2.4 of this Subchapter applicable to the valuation of assets included in 2072 

business capital. The same method of valuation must be used consistently with respect to 2073 

property located within the MCTD and all property located in New York State. 2074 

 (2) For purposes of paragraphs (3) and (4) of subdivision (e) of this section, the average 2075 

value of tangible personal property owned by the surcharge taxpayer that is in transit and is 2076 

considered to be within the MCTD will be determined based on the value of such property 2077 

during the time that it is in transit. 2078 

 (e) For purposes of computation of the property factor, tangible personal property owned 2079 

by the surcharge taxpayer: 2080 

 (1) is considered to be within the MCTD for as long as it remains physically situated or 2081 

located within the MCTD, even though it may be stored in a bonded warehouse; 2082 

 (2) is considered to be situated or located within the MCTD if held within the MCTD by 2083 

an agent or other such person or entity acting on behalf of the surcharge taxpayer, or by a 2084 

consignee; 2085 

 (3) that is in transit between locations of the surcharge taxpayer, is considered to be 2086 

within the MCTD if its final destination is within the MCTD; 2087 
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 (4) that is in transit between a buyer and a seller, is considered to be within the MCTD if 2088 

its final destination is within the MCTD and the property is included by the surcharge taxpayer in 2089 

the denominator of its property factor in accordance with its regular accounting practices. 2090 

 (f) For purposes of computation of the property factor, omnibuses and other rolling 2091 

equipment such as construction equipment or trucks located within the MCTD and all such 2092 

rolling equipment located in New York State must be apportioned to the MCTD by a fraction. 2093 

Such fraction may be based on any of the following measures: miles operated within the MCTD 2094 

compared to total miles operated in New York State; time operated within the MCTD compared 2095 

to total time operated in New York State; the number of pickup and delivery locations within the 2096 

MCTD compared to the total of such locations in New York State; or any other measure that 2097 

fairly apportions such operations to the MCTD. Operations within the MCTD are included in the 2098 

numerator of the fraction, and 100 percent of operations in New York State are included in the 2099 

denominator. Omnibus operations while engaged in school bus operations must be disregarded in 2100 

determining the fraction. 2101 

Section 9-3.2. Election for fair market value. 2102 

 (a) On or before the due date for filing its original report (determined with regard to 2103 

extensions of time for filing) for its first taxable year beginning on or after January 1, 2015, the 2104 

surcharge taxpayer may make a one-time revocable election to use fair market value, as defined 2105 

in section 3-2.3 of this Subchapter, as the value of all its real property and tangible personal 2106 

property owned. Such election must be made on the surcharge taxpayer’s original report for its 2107 

first taxable year beginning on or after January 1, 2015, and shall not be made on an amended 2108 

report. 2109 

 (b) The election under this section: 2110 
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 (1) will not apply to any taxable year with respect to a combined report unless the 2111 

combined group’s designated agent makes, or has made, a valid election pursuant to subdivision 2112 

(a) of this paragraph and applies such election to all corporations properly included in the 2113 

combined report; 2114 

 (2) will continue to be in effect until revoked by the surcharge taxpayer or the combined 2115 

group’s designated agent, if applicable, on a report for a subsequent taxable year, and will be 2116 

deemed to have been revoked starting with such subsequent taxable year. 2117 

 (c) In no event shall the election under this section or the revocation of the election be for 2118 

a part of a taxable year. 2119 

Section 9-3.3. Real and tangible personal property rented to the surcharge taxpayer. 2120 

 (a)(1) Real and tangible personal property rented to the surcharge taxpayer must be 2121 

included for purposes of computation of the property factor under section 9-3.1 of this Subpart. 2122 

 (2) The value of real and tangible personal property in New York State that is rented to 2123 

the surcharge taxpayer is determined by multiplying the gross rents payable during the period 2124 

covered by the report by eight. 2125 

 (b) The term “gross rents” as used in this section means the actual sum of money or other 2126 

consideration payable, directly or indirectly, either by the surcharge taxpayer or for its benefit for 2127 

the use or possession of the property and includes: 2128 

 (1) Any amount payable for the use or possession of real and tangible personal property, 2129 

or any part of such property, whether designated as a fixed sum of money or as a percentage of 2130 

sales, profits or otherwise. 2131 

Example 1: A surcharge taxpayer, pursuant to the terms of a lease, pays the lessor 2132 
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  $1,000 per month and at the end of the year pays the lessor one percent of  2133 

  its gross sales. Its gross sales were $400,000, resulting in a gross rent of  2134 

  $16,000. 2135 

 (2) Any amount payable as additional rent or payable in lieu of rent, such as interest, 2136 

taxes, insurance, repairs or any other amount made payable by the terms of a lease or other 2137 

arrangement. 2138 

Example 2: A surcharge taxpayer, pursuant to the terms of a lease, pays its lessor 2139 

  $24,000 a year. It also pays real estate taxes of $4,000 and interest on a  2140 

  mortgage in the amount of $2,000 pursuant to the lease. The taxpayer’s  2141 

  gross rent is $30,000. 2142 

 (3) The proportionate part of the cost of any improvement to real and tangible personal 2143 

property made by or on behalf of the surcharge taxpayer that reverts to the owner or lessor upon 2144 

termination of a lease or other arrangement. The amount to be included in gross rents is based on 2145 

the unexpired term of the lease commencing with the date the improvement is completed (or the 2146 

life of the improvement if its life expectancy is less than the unexpired term of the lease). 2147 

However, where a building is erected on land leased by or on behalf of the surcharge taxpayer, 2148 

the value of the land is determined by multiplying the gross rent by eight, and the value of the 2149 

building is determined in the same manner as if owned by the surcharge taxpayer. The 2150 

proportionate part of the cost of an improvement (other than a building on leased land) is 2151 

generally equal to the amount of amortization allowed in computing entire net income, regardless 2152 

of whether the lease contains an option for renewal. 2153 

Example 3: A surcharge taxpayer enters into a 21-year lease of certain premises at a 2154 
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  rental of $20,000 a year. After the expiration of one year, it  installs a new  2155 

  store front at a cost of $10,000 that reverts to the owner upon the   2156 

  expiration of the lease. Its gross rent for the first year is $20,000.   2157 

  However, for subsequent years its gross rent is $20,500 ($20,000 annual  2158 

  rent plus 1/20th of $10,000, the cost of the improvement apportioned on  2159 

  the basis of the unexpired term of the lease). 2160 

Example 4: A surcharge taxpayer leases a parcel of vacant land for 40 years at an  2161 

  annual  rental of $5,000 and erects a building on the land that costs 2162 

  $600,000. The value of the land is determined by multiplying the annual  2163 

  rent of $5,000 by eight. The value of the building is  determined as if  2164 

  owned by the surcharge taxpayer. 2165 

 (c) The term “gross rents” does not include: 2166 

 (1) intercorporate rents if both the lessor and the lessee are properly included in a 2167 

combined report under article 9-A; 2168 

 (2) amounts payable as separate charges for water and electric service furnished by the 2169 

lessor; 2170 

 (3) amounts payable for storage, unless the storage space is designated for the surcharge 2171 

taxpayer or under its control; 2172 

 (4) amounts payable pursuant to a capital lease;  2173 

 (5) any portion of a rental payment payable for space subleased from the surcharge 2174 

taxpayer and not used by it. However, the amount of rent received by the surcharge taxpayer 2175 

from the sublease must be included in the receipts factor of the MCTD apportionment 2176 

percentage, if required to be included pursuant to Subpart 9-4 of this Part. 2177 
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Example 5: A surcharge taxpayer leases a building located in the MCTD, to be used in 2178 

  manufacturing. The rent is $20,000 a year. The taxpayer subleases 40  2179 

  percent of the building to one or more subtenants. Since 40 percent of the 2180 

  rent paid by the taxpayer is applicable to the portion of the building  2181 

  subleased, 40 percent of the rent, or $8,000, is excluded in computing the  2182 

  taxpayer’s gross rent for the building, for purposes of determining the  2183 

  building’s average value, regardless of the actual amount of rent received  2184 

  by the taxpayer from the sublease. 2185 

 (d) For purposes of subdivision (c) of this section, the term “capital lease” means any 2186 

lease that meets at least one of the following: 2187 

 (1) The present value of the minimum lease payments is 90 percent of the fair value of 2188 

the property to the lessor. 2189 

 (2) The lease term is 75 percent or more of the leased property's estimated economic life. 2190 

 (3) The lease contains a bargain (less than fair value) purchase option. 2191 

 (4) Ownership is transferred to the lessee by the end of the lease term. 2192 

 (e) In exceptional cases, use of the general method described in this section may result in 2193 

inaccurate valuations of rented real or tangible personal property. In such cases, any other 2194 

method that properly reflects the value may be adopted by the commissioner either on his or her 2195 

own motion or at the request of the surcharge taxpayer. Another method of valuation may not be 2196 

used unless approved by the commissioner. A request for a different method of valuation must 2197 

provide full information with respect to the property, including the basis for the valuation 2198 

proposed by the surcharge taxpayer. Once approved or required by the commissioner, such other 2199 

method of valuation must be used in subsequent taxable years unless the facts materially change. 2200 
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If the facts materially change, the surcharge taxpayer must report such change in facts to the 2201 

commissioner and the commissioner may consent to or require a change from the method of 2202 

valuation previously approved. 2203 

SUBPART 9-4  2204 

RECEIPTS FACTOR OF MCTD APPORTIONMENT PERCENTAGE 2205 

Sec. 2206 

9-4.1 Computation of the receipts factor. 2207 

 2208 

Section 9-4.1. Computation of the receipts factor. 2209 

 The percentage of a surcharge taxpayer’s receipts within the MCTD is determined 2210 

pursuant to the apportionment rules described in section 210-A and the provisions of Part 4 of 2211 

this Subchapter, with the following exceptions: 2212 

 (a) The numerator of the apportionment fraction under section 210-A is the denominator 2213 

for purposes of the MCTD receipts factor. 2214 

 (b) The numerator of the MCTD receipts factor is determined by applying the rules of 2215 

section 210-A as if those rules made reference to the MCTD rather than to New York State.2216 

 (c) In the case of a combined report, the combined group’s receipts factor of the MCTD 2217 

apportionment percentage will be determined after the elimination of intercorporate and inter-2218 

entity receipts. 2219 

 (d) Adjustment must be made for qualified financial instruments (QFIs), as defined in 2220 

section 210-A and Part 4 of this Subchapter, and other statutorily imposed apportionment 2221 

percentages for purposes of the MCTD receipts factor, as follows: 2222 
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 (1) If a surcharge taxpayer elects to use the fixed percentage method to apportion receipts 2223 

from QFIs to the State pursuant to section 210-A(5)(a)(1) and section 4-2.4(c) of this Subchapter, 2224 

the fixed percentage method applies in computing the receipts factor under this Subpart. 2225 

 (2) If eight percent of the receipts specified in a provision of section 210-A(5) are 2226 

required by such provision and Subpart 4-2 of this Subchapter to be included in the numerator of 2227 

the apportionment fraction under section 210-A(5), then 90 percent of the eight percent will be 2228 

considered to be within the MCTD, and 100 percent of the eight percent will be considered to be 2229 

within New York State. This rule also is applicable in determining the amount of any other 2230 

receipts received by a credit card processor that are deemed to have been generated within the 2231 

MCTD. (See section 4-2.15 of this Subchapter.) 2232 

 (e) If the receipts specified in a provision of section 210-A are not includable in the 2233 

numerator of the apportionment fraction, pursuant to such provision and Part 4 of this 2234 

Subchapter, then such receipts will not be included in determining the MCTD apportionment 2235 

percentage. 2236 

SUBPART 9-5  2237 

PAYROLL FACTOR OF MCTD APPORTIONMENT PERCENTAGE 2238 

Sec. 2239 

9-5.1 Computation of the payroll factor. 2240 

9-5.2 Definition of employee. 2241 

Section 9-5.1. Computation of the payroll factor. 2242 

 (a) The percentage of the surcharge taxpayer's payroll apportioned to the MCTD is 2243 

determined by dividing the wages, salaries and other personal service compensation of the 2244 

surcharge taxpayer's employees within the MCTD, except general executive officers, during the 2245 
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period covered by the report by the total amount of such compensation of all of the surcharge 2246 

taxpayer’s employees within the State, except general executive officers, during the period 2247 

covered by the report. 2248 

 (b) Wages, salaries and other compensation include all amounts paid for services 2249 

rendered to the surcharge taxpayer by its employees, after intercorporate eliminations of such 2250 

amounts paid by members of a combined group, and do not include amounts paid by the 2251 

surcharge taxpayer that do not have the element of compensation for personal services already 2252 

rendered or to be rendered. 2253 

 (c) Wages, salaries and other compensation are computed either on the cash or the 2254 

accrual basis, in accordance with the method of accounting used in computing the entire net 2255 

income of the surcharge taxpayer. 2256 

 (d)(1) Employees within the MCTD include all employees regularly connected with or 2257 

working out of an office or place of business of the surcharge taxpayer within the MCTD, and 2258 

irrespective of where the services of such employees were performed, including if performed by 2259 

telecommuting from outside the MCTD. However, the commissioner may permit or require the 2260 

surcharge taxpayer to instead compute the payroll factor on the basis of the amount of 2261 

compensation paid for services performed within the MCTD if both of the following are 2262 

established: (i) that a substantial part of the surcharge taxpayer’s payroll was paid to employees 2263 

either attached to an office in the MCTD but who performed a substantial part of their services 2264 

outside the MCTD or attached to an office outside the MCTD but who performed a substantial 2265 

part of their services within the MCTD; and (ii) that the computation of the payroll factor 2266 

according to the general rule stated above would not properly reflect the amount of the surcharge 2267 

taxpayer's business done within the MCTD by its employees. 2268 
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 (2) Services performed within the MCTD will be deemed to be: 2269 

(i) in the case of an employee whose compensation depends directly on the volume of  2270 

business secured by such employee, for example, a salesperson on a commission basis, the 2271 

amount received by such employee for such business attributable to the employee’s efforts 2272 

within the MCTD; 2273 

 (ii) in the case of an employee whose compensation depends on achieving results other 2274 

than as described in subparagraph (i) of this paragraph, the proportion of the total compensation 2275 

that the value of such employee’s services within the MCTD bears to the value of all of the 2276 

employee’s services within the State; 2277 

 (iii) in the case of an employee compensated on a time basis, the proportion of the total 2278 

amount received by such employee that such employee’s working time within the MCTD bears 2279 

to the employee’s total working time within the State; and 2280 

 (iv) in the case of an employee compensated by a combination of the bases of 2281 

subparagraphs (i) through (iii) of this paragraph, the aggregate of the amounts arrived at pursuant 2282 

to (i) through (iii). 2283 

Section 9-5.2. Definition of employee. 2284 

 (a) For purposes of computing the payroll factor, the term “employee” means any 2285 

individual whose relationship with respect to the surcharge taxpayer is that of employer and 2286 

employee, as described in subdivision (b) of this section. The wages, salaries and other personal 2287 

service compensation of every such individual, except general executive officers, will be 2288 

included in the computation of the payroll factor of the MCTD apportionment percentage. 2289 

 (b) Generally, the relationship of employer and employee exists when the surcharge 2290 

taxpayer has the right to control and direct the individual not only as to the result to be 2291 
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accomplished by such employee but also as to the means by which such result is to be 2292 

accomplished. If the relationship of employer and employee exists, the designation or description 2293 

of the relationship as well as the measure, method and designation of the employee’s 2294 

compensation are immaterial. 2295 

 (c) A director of a corporation is not an employee. Therefore, compensation paid to 2296 

directors for acting in their capacity as directors should not be included in computing the payroll 2297 

factor. In addition, a partner in a partnership cannot be an employee of that partnership. 2298 

 (d)(1) For purposes of this section, a general executive officer is an appointed or elected 2299 

officer of the corporation who either has company-wide authority with respect to his or her 2300 

assigned functions or duties or is responsible for an entire division of the company. Specifically, 2301 

a general executive officer: 2302 

(i) will have been elected by the shareholders of the corporation; 2303 

 (ii) will have been elected or appointed by the board of directors of the corporation; or 2304 

 (iii) if initially appointed by another officer, will have had such appointment ratified by 2305 

the board of directors of the corporation. 2306 

 (2) If the jurisdiction of incorporation is other than New York State, the officer of the 2307 

corporation must be elected or appointed in accordance with the laws of the state or country of 2308 

incorporation. 2309 

 (3) General executive officers include the chairman, president, vice-president, secretary, 2310 

assistant secretary, treasurer, assistant treasurer, comptroller, and any other officer charged with 2311 

and performing general executive duties of the corporation. 2312 
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 (4) Any person who has merely been designated as an officer but who is not an appointed 2313 

or elected officer, as described in paragraph (1) of this subdivision, is not a general executive 2314 

officer. 2315 

 (5) Personal service compensation paid to general executive officers of the taxpayer for 2316 

acting in the role of a general executive officer should not be included in the computation of the 2317 

payroll factor. 2318 

SUBPART 9-6  2319 

OTHER RULES 2320 

Sec. 2321 

9-6.1 The tax surcharge rate. 2322 

9-6.2 Discretionary adjustment to the MCTD apportionment percentage. 2323 

9-6.3 Applicability of rules on administration of tax. 2324 

 2325 

Section 9-6.1. The tax surcharge rate. (Tax Law, section 209-B(1)(a) and (f)) 2326 

 To compute the tax surcharge, the surcharge base is multiplied by the MCTD 2327 

apportionment percentage and the following applicable rate: 2328 

 (a) For taxable years or portions of taxable years beginning on or after January 1, 2015 2329 

and before January 1, 2016, the rate is 25.6 percent. 2330 

(b) For taxable years beginning on or after January 1, 2016, the Commissioner of 2331 

Taxation and Finance is authorized to determine the rate, under section 209-B(1)(f), and the rate 2332 

will be as follows. For succeeding taxable years, the rate will remain the same as the rate last 2333 

determined by the commissioner, unless the commissioner determines a new rate, as specified in 2334 

this section. 2335 
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 (1) For taxable years beginning on or after January 1, 2016 and before January 1, 2017, 2336 

the rate is 28 percent. 2337 

 (2) For taxable years beginning on or after January 1, 2017 and before January 1, 2018, 2338 

the rate is 28.3 percent. 2339 

 (3) For taxable years beginning on or after January 1, 2018 and before January 1, 2019, 2340 

the rate is 28.6 percent. 2341 

 (4) For taxable years beginning on or after January 1, 2019 and before January 1, 2020, 2342 

the rate is 28.9 percent. 2343 

 (5) For taxable years beginning on or after January 1, 2020 and before January 1, 2021, 2344 

the rate is 29.4 percent. 2345 

 (6) For taxable years beginning on or after January 1, 2021 and before January 1, 2022, 2346 

the rate is 30.0 percent. 2347 

Section 9-6.2. Discretionary adjustment to the MCTD apportionment percentage. 2348 

 (a) In certain circumstances, use of the rules and methods described in Subparts 9-3, 9-4, 2349 

and 9-5 of this Part may not properly reflect the surcharge taxpayer’s business activities. Under 2350 

such circumstances, where it appears that the MCTD apportionment percentage does not 2351 

properly reflect the surcharge taxpayer's business activities carried on within the MCTD, the 2352 

commissioner, in his or her discretion, or at the request of the surcharge taxpayer, and pursuant 2353 

to the rules and standards set forth in section 4-4.1 of this Subchapter, may adjust the MCTD 2354 

apportionment percentage or require that the surcharge taxpayer use a different apportionment 2355 

formula or a different apportionment method to more accurately reflect the surcharge taxpayer's 2356 

business activity carried on within the MCTD. 2357 
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 (b) If the MCTD apportionment percentage for a taxable year has been adjusted, or a 2358 

different apportionment formula or method has been used for a taxable year, pursuant to 2359 

subdivision (a) of this section, the surcharge taxpayer may not employ another apportionment 2360 

percentage, or another apportionment formula or method for such year, without the prior written 2361 

consent of the commissioner. 2362 

Section 9-6.3. Applicability of rules on administration of tax. 2363 

 All of the procedural provisions concerning the administration of the tax imposed by 2364 

section 209, in law and in regulation, including the provisions of article 27 and the regulations 2365 

promulgated thereunder, shall apply to the tax surcharge. 2366 


